
AGENDA

GALLUP CITY COUNCIL
REGULAR MEETING

TUESDAY, NOVEMBER 22, 2016; 6:00 P.M.
CITY COUNCIL CHAMBERS

Jackie McKinney, Mayor

Linda Garcia Allan Landavazo
Councilor, District #1 Councilor, District #2

Yogash Kumar Fran Palochak
Councilor, District #3 Councilor, District #4

Maryann Ustick, City Manager
George Kozeliski, City Attorney

A. Pledge of Allegiance

B. Roll Call

C. Approval of Minutes

Regular Meeting of November 9, 2016

D. Discussion/Action Topics

1. Approval of Design/Build/Operate (DBO) Contract with CH2M Hill for the
Operation of the Wastewater Treatment Plant — George Kozeliski, City
Attorney; Nann Winter, Esquire; and Dennis Romero, Water and
Sanitation Director

2. Request for Approval of Operations, Maintenance and Repair Agreement
between the City of Gallup and the Navajo Tribal Utility Authority for
Project 4 (Twin Lakes Turn Out) and the Twin Lakes Well Connection (to
Navajo Gallup Water Supply Project Reach 12A) — George Kozeliski, City
Attorney and Nann Winter, Esquire

3. Approval of Amended and Restated Joint Powers Agreement for the
Northwest New Mexico Solid Waste Authority — Billy Moore, Executive
Director, Northwest New Mexico Regional Solid Waste Authority

4. Approval of Memorandum of Understanding with the Gallup McKinley
County Schools for the Construction of a Waterline near JFK Middle
School — Dennis Romero, Water and Sanitation Director
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Discussion!Action Topics, continued

5. Resolution No. R2016-43; A Resolution Authorizing and Approving
Submission of a Completed Application for Financial Assistance and
Project Approval to the New Mexico Finance Authority for Issuance of
General Obligation Bonds — Paul Cassidy, RBC Capital Markets

6. Wage Agreement between the City of Gallup and the United Mine
Workers of America (UMWA), Local 1629 — Kb Abeita, Human Resources
Director

7. Wage Agreement Between the City of Gallup and the Gallup Fire Fighters
Union, International Association of Fire Fighters (IAFF), Local 4296 — Kb
Abeita, Human Resources Director

8. Acceptance of the Four Corners Intermodal Transloading Equinox (4CITE)
Master Plan — Evan Williams, Deputy Director, Northwest New Mexico
Council of Governments

9. Budget Adjustment for New Mexico Public Regulation Commission
Communication Grant — Chief Eric Babcock, Gallup Fire Department

10. Allison Bridge Reconstruction Contract Award — Stan Henderson, Public
Works Director

11. Oliva Park On Basilio Drive Construction Contract Award — Stan
Henderson, Public Works Director

12. Skate Board Park Construction Contract Award — Stan Henderson, Public
Works Director

13. Marcy Park Sidewalk Improvements Project — Stan Henderson, Public
Works Director

14. Resolution No. R2016-44; A Resolution Recinding Resolution No.2826,
Establishing a Front Footage Charge for Water & Sewer Connections in
Parts of Gallup, New Mexico — George Kozeliski, City Attorney

15. Acceptance of a Public Utility Easement from High Desert QSRS, LLC —

George Kozeliski, City Attorney
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F. Comments by Public on Non-Agenda Items

G. Comments by Mayor and City Councilors

H. Comments by City Manager and City Attorney

I. Motion to Adjourn

Auxiliary aides for the disabled are available upon request. Please contact Alfred Abeita,
City Clerk, at 863-7254 at least one (7) week prior to the meeting or as soon as

possible in advance of the meeting to make any necessary arrangements.

Pursuant to the “Open Meetings Act”, NMSA 1978, Section 10-15-1 through 10-15-4
of the State of New Mexico, this Agenda was posted at a place freely accessible

to the public 72 hours in advance of the scheduled meeting.



Minutes

Regular Meeting of November 9, 2016



Minutes of the Regular Meeting of the Gallup City Council, City of Gallup, New Mexico,
held in the Council Chambers at Gallup City Hall, 110 West Aztec Avenue, at 6:00 p.m.
on Wednesday, November 9, 2016.

The meeting was called to order by Mayor Jackie McKinney.

Upon toll call, the following were present:

Mayor: Jackie McKinney

Councilors: Linda Garcia
Allan Landavazo
Yogash Kumar
Fran Palochak

Also present: Maryann Ustick, City Manager

Presented to the Mayor and Councilors was the Minutes of the Regular Meeting of
October 25, 2016.

Councilor Palochak made the motion to approve the aforementioned Minutes.
Seconded by Councilor Landavazo. Roll call: Councilors Palochak, Landavazo,
Garcia, Ku mar and Mayor McKinney all voted yes.

Mayor McKinney recommended moving Presentation and Information Item #1 to the
beginning of the Agenda.

Councilor Kumar made the motion to move Presentation and Information Item #1 to the
beginning of the Agenda. Seconded by Councilor Palochak. Roll call: Councilors
Kumar, Palochak, Landavazo, Garcia and Mayor McKinney all voted yes.

1. Four Corners Football Tournament Update — Sammy Chioda

Mr. Chioda provided a recap of the Four Corners Invitational Youth Football
Championships which took place in Gallup on October 29-30, 2016. 700 players and
their families came to Gallup from Albuquerque, Belen, Grants, Farmington, Aztec,
Towaoc, Colorado; Pueblo, Colorado; and Moab, Utah; to participate in the event. Mr.
Chioda thanked the City’s staff for their work and assistance in hosting the tournament.

Presented to the Mayor and Councilors were the following Discussion/Action Topics:

1. Ordinance No. C2016-12; An Ordinance Concerning the Sustainable
Gallup Board, Repealing and Replacing Title 2, Chapter 1, Sections 1
Through 4 of the Municipal Code of the City of Gallup in its Entirety —

Dennis Romero, Water and Sanitation Director
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Bill Bright, Chairman of the Sustainable Gallup Board and Elizabeth Barriga,
Environmental Program Coordinator, presented the proposed Ordinance amending the
Bylaws of the Sustainable Gallup Board. Public discussion on the proposed ordinance
revisions were conducted through a series of work sessions by the Sustainable Gallup
Board.

Councilor Garcia made the motion to approve Ordinance No. C2016-12. Seconded by
Councilor Kumar. Roll call: Councilors Garcia, Kumar, Landavazo, Palochak and
Mayor McKinney all voted yes.

2. Re-appointment of Gerald O’Hara and the Appointment of Rebecca
Murphy to the Sustainable Gallup Board — Mayor Jackie McKinney

Mayor McKinney presented his recommendation for appointments to the Sustainable
Gallup Board and asked the Councilors for their approval. Mr. Bright also expressed his
support of the proposed appointments.

Councilor Palochak made the motion to approve the re-appointment of Gerald O’Hara
and the appointment of Rebecca Murphy to the Sustainable Gallup Board. Seconded
by Councilor Garcia. Roll call: Councilors Palochak, Garcia, Landavazo, Kumar and
Mayor McKinney all voted yes.

3. Approval of Design/Build/Operate (DBO) Contract with CH2M Hill for the
Operation of the Wastewater Treatment Plant — Dennis Romero, Water
and Sanitation Director

Mr. Romero said the proposed DBO Contract with CH2M Hill is under review by the
City’s legal counsel. In order to provide sufficient time for the Mayor and Councilors to
review the lengthy document, Mr. Romero recommended tabling the contract until the
next regular meeting.

Councilor Landavazo made the motion to table the Design/Build/Operate (DBO)
Contract with CH2M Hill for the Operation of the Wastewater Treatment Plant until the
next regular meeting. Seconded by Councilor Kumar. Roll call: Councilors Landavazo,
Kumar, Garcia, Palochak and Mayor McKinney all voted yes.

4. Construction Contract Award for New Airport Fuel Farm Phase 2 — Stan
Henderson, Public Works Director

Mr. Henderson said Phase I of the new airport fuel farm provided for single aircraft
refueling. Phase 2 of the project will add the capability for bulk refueling of multipte
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aircraft. The engineer of record is Armstrong Consultants and completion time for the
work is about 60 days due to lead time for obtaining materials for the project. Bids for
the project were opened on August 11, 2016; however, the low (single) bidder was
declared nonresponsive due to the non-submission of a bid bond. Bids were re
advertised and opened on September 28, 2016. The apparent low bidder is Eaton
Sales and Services with a total bid of $88,500 for the base bid and three bid
alternatives. The construction budget consists of funding by the City in the amount of
$18,904 and funding from the State in the amount of $85,078. Mr. Henderson
recommended award of the construction contract to Eaton Sales & Services in the
amount of $94,231.88 for the base bid, bid alternative #1 and bid alternative #2, plus
gross receipts tax. He also recommended that the award of the contract be contingent
on receiving the State’s funding and that authorization be given to the Mayor to execute
all grant documents related to the project.

Discussion followed concerning the enhanced amount of time it will take for refueling
military helicopters once Phase 2 of the fuel farm improvements are in place.

Councilor Kumar made the motion to approve the construction contract award for the
new Airport Fuel Farm Phase 2 as presented. Seconded by Councilor Garcia. Roll call:
Councilors Kumar, Garcia, Landavazo, Palochak and Mayor McKinney all voted yes.

5. Proposed Metal Detector for City Council Chambers — Jon DeYoung,
Assistant City Manager

Mr. DeYoung presented information relative to the cost and implementation of a metal
detector to be placed at the entrance of the City Council Chambers. Staff was directed
by the Mayor and Councilors to obtain the information at the June 14, 2016 Regular
Meeting. The total cost for a portable TSA certified metal detector and wands are
$4,427 plus an estimated annual cost of $1,022.40 for an additional security guard for
the process. Mr. DeYoung asked the Mayor and Councilors for direction to move
forward with the implementation of the metal detectors and the use of wands to
enhance security for City Council Meetings.

Discussion followed regarding the detection levels of the proposed equipment, the
posting of signage outside City Hall prohibiting firearms inside the building, the usage of
the proposed equipment to be only for City Council Meetings, the process for screening
individuals attending City Council Meetings and the need to create policies and
procedures governing the entire screening process. Chief Phillip Hart, Gallup Police
Department, also addressed the Mayor and Councilors regarding the need to develop
policies and procedures for the screening process.
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Following discussion, Councilor Landavazo made the motion to approve the proposed
metal detector for the City Council Chambers. Seconded by Councilor Palochak. Roll
call: Councilors Landavazo, Palochak, Garcia, Kumar and Mayor McKinney all voted
yes.

Presented to the Mayor and Councilors were the remaining Presentation and
Information Items:

2. Business Improvement District Annual Report — Francis Bee, Executive
Director, Gallup Business Improvement District

Louie Bonaguidi, President of the Business Improvement District (BID), and Mr. Bee
presented an overview of the annual report, which encompasses the programs,
projects, events, endeavors, accomplishments, and financials of the BID.

Councilor Landavazo recommended that the BID offer stipends to downtown
businesses to have their stores opened during events, such as the monthly Arts Crawl.

Clyde (C.B.) Strain, Planning Director, answered questions regarding building code
enforcement for older structures in the downtown area.

Mr. Bee answered questions regarding the financials of the BID; the benefits and
resources that are offered by establishing a Historic District, MainStreet and Arts and
Cultural District designations; security patrols in the BID; the BID’s reimbursement
program for sign improvements; and the feedback received concerning the Downtown
Pedestrian Safety Project.

Councilor Kumar and Mayor McKinney encouraged Mr. Bee to visit with each member
of the BID to inform them about the activities and programs of the BID. Mayor
McKinney asked for additional information in the future about the accounts receivable of
the BID. He also recommended that the BID provide funding to decorate store fronts for
property owners in the BID, especially vacant and blighted buildings.

3. First Quarter Strategic Plan Review — Maryann Ustick, City Manager and
Jon DeYoung, Assistant City Manager

Ms. Ustick provided an introduction to the presentation which outlines the key strategies
of the plan as of September 30, 2016. Ms. Ustick and Mr. DeYoung presented a
summary of the activities and milestones of each goal in the strategic plan. Brian
Archuleta, Information Technology Services Director, provided an update on the status
of the regional broadband strategy and facilities issues. Chief Hart briefed the Mayor
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and Councilors on the purchase and installation of new in-car police cameras and the
evaluation of “best practices” for the use of body cameras.

The Mayor and Councilors commended City staff for their input and work on the
strategic plan.

Comments by Public on Non-Agenda Items
None.

Comments by Mayor and City Councilors
Councilor Kumar presented two checks made payable to the City of Gallup; one in the
amount of $2,000 and the other in the amount of $3,000. The checks were from the
Red Roof Inn and the Comfort Suites to be used for the construction of the new
skateboard park.

Councilor Landavazo thanked Veterans of the Armed Forces for their dedication and
service to our country.

Councilor Palochak will hold a Neighborhood Meeting on Thursday, November 10, 2016
at Stagecoach Elementary School at 6:00 p.m. She will also hold a second
Neighborhood Meeting on Thursday, November 17, 2016 at Tobe Turpen Elementary
School at 6:00 p.m.

Mayor McKinney encouraged everyone to attend the Veterans Day events. The
Octavia Fellin Public Library will host a presentation by Bill Martin, Vietnam Veteran
from Rio Rancho, on Thursday, November 10th at 6:00 p.m. Mr. Martin will share his
personal experiences while serving during the Vietnam War. Mr. Martin will also be a
keynote speaker at the Veterans Day Ceremony at the Courthouse Plaza. There will
also be a candlelight vigil at the Courthouse Plaza on Thursday evening, November
j0th a memorial service at Hillcrest Cemetery on Friday, November 11th at 10:00 a.m.,
followed by a parade to the Courthouse Plaza. John Encino, Vietnam Veteran and
musician, will perform at the Veterans Helping Veterans on Friday, November 11th at
6:00 p.m.

Comments by City Manager
Ms. Ustick introduced Liz Hannum, the new Executive Director for Gallup MainStreet.

(next page)
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There being no further business, Councilor Palochak made the motion to adjourn the
meeting. Seconded by Councilor Garcia. Roll call: Councilors Palochak, Garcia,
Kumar, Landavazo and Mayor McKinney all voted yes.

Jackie McKinney, Mayor

ATTEST:

Alfred Abeita II, City Clerk



Discussion/Action Topic I

Approval of Design/Build/Operate (DBO) Contract with
CH2M Hill for the Operation of the Wastewater

Treatment Plant

George Kozeliski, City Attorney
Nann Winter, Esquire

Dennis Romero, Water and Sanitation Director



____

CITY OF COUNCIL STAFF SUMMARY FORM

GALLUP MEETING DATE: November22, 2016

SUBJECT: Consideration and approval of Design/Build/Operate (DBO) Contract with CH2M Hill for Operation
of City Wastewater Treatment Plant (WWTP)
DEPT. OF ORIGIN: Water and Sanitation
DATE SUBMITTED: November 17, 2016
SUBMITTED BY: Dennis Romero, P.E., Director

Summary: The City currently holds a one month contract with CH2M Hill for them to operate the WWTP,
which ends on November 30th City has negotiated an eight (8) year DBO contract with CH2M Hill to operate
the WWTP and design/build needed capital improvements. CH2M Hill responded to a Request for Proposals
issued in February 2016 for this work and was subsequently selected for award of the contract. CH2M Hill will
perform the capital improvements and to operate, maintain and manage the Facility, in accordance with the
terms and subject to the conditions of the contract. Fixed construction costs are listed in Schedule 14 of the
contract and may be spread out over the length of the contract, with a desire to complete early in the contract
term. The Service Fee includes all compensation to the Company for managing, operating and maintaining the
Facility.

Fiscal Impact: Reviewed By: ttflftr(j
Rnc’e’Department

Fixed construction costs are listed in Schedule 14 of the contract as $1,948,636, which may be spread out
over a period of the contract, with a desire to compete early in the contract term.

Pass through costs are listed in Schedule 12 of the contract at $398,774 per year.

The annual service fee is listed in Schedule 13 of the contract at $1,355,162 per year.

Attachments: Proposed DBQ Contract between CH2M Hill and City of Gallup with ofchdules that City
Staff and CH2M Hill have agreed upon. Final formatted documents to be provided to meeting.

Legal Review: Approved As To Form:__________________________
_// ,itorney

Recommendation:
(1) Approval of DBO Contract between City of Gallup and CH2M Hill
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CITY OF GALLUP, NEW MEXICO WASTEWATER TREATMENT FACILITY

CAPITAL IMPROVEMENTS, OPERATIONS,
MAINTENANCE AND MANAGEMENT AGREEMENT

BY AND BETWEEN
THE CITY OF GALLUP, NEW MEXICO

AND
CH2M HILL ENGINEERS, INC.

November , 2016

Gallup Draft Service Agreement
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CITY OF GALLUP, NEW MEXICO WASTEWATER TREATMENT FACILITY
CAPITAL IMPROVEMENTS, OPERATIONS,

MAINTENANCE AND MANAGEMENT AGREEMENT

This CITY OF GALLUP, NEW MEXICO WASTEWATER TREATMENT FACILITY
CAPITAL IMPROVEMENTS, OPERATIONS, MAINTENANCE AND MANAGEMENT
AGREEMENT (this “Agreement’), dated as of November

____,

2016, is entered into by and
between THE CITY OF GALLUP, NEW MEXICO (the “jy”) and CH2M HILL Engineers, Inc., a
corporation organized and existing under the laws of Delaware (the “Company”).

WITNES SETH

WHEREAS, the City owns and operates the City of Gallup, New Mexico Wastewater
Treatment Facility (the “Facility”);

WHEREAS, the City issued a request for proposals (“RFP”) on February 19, 2016 for
capital and operational improvements to the Facility and for the long-term operation, maintenance
and management of the Facility;

WHEREAS, in response to the RFP, the Company submitted a proposal;

WHEREAS, the City has selected the Company, pursuant to the RFP, to perform the capital
improvements and to operate, maintain and manage the Facility, in accordance with the terms and
subject to the conditions of this Agreement;

WHEREAS, the Company desires to perform the capital improvements and to operate,
maintain and manage the Facility, in accordance with the terms and subject to the conditions of this
Agreement;

WHEREAS, the Guarantor (defined herein) has, contemporaneously with the execution of
this Agreement, executed the Guaranty (defined herein), guarantying the Company’s performance of
its obligations under this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants, representations, warranties
and agreements contained herein, and intending to be legally bound hereby, the parties agree as
follows:

ARTICLE I
SCHEDULES

Section 1.1 Schedules and Exhibits
The following Schedules and Exhibits are attached hereto and made a part of this

Agreement. In the event of a conflict or inconsistency between or among the Schedules and this
Agreement, the provisions of this Agreement control over the Schedules unless otherwise agreed to
in writing by the parties or unless otherwise specifically provided in this Agreement.
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Schedule 1 PERFORMANCE STANDARDS; GUARANTEES

Schedule 2 OPERATION AND MAINTENANCE STANDARDS

2.1 General
2.2 Operations and Maintenance

2.2.1 SCADA System
2.2.2 Maintenance Management System
2.2.3 Solids Handling
2.2.4 Pump Stations
2.2.5 Septage Receipt
2.2.6 Odor Control Facilities

2.2.6.1 Odor Hotline
2.2.6.2 Response Plan

2.2.7 Analytical Services
2.2.8 Equipment and Chemicals
2.2.9 Vehicle Maintenance
2.2.10 Building Services
2.2.11 Utilities
2.2.12 Sewers and Collection System

2.3 Operations and Maintenance Costs
2.4 Operations Monitoring Review

2.4.1 Monthly Operating Reports
2.4.2 Annual Operation and Maintenance Report
2.4.3 Facility Inspections
2.4.4 Operations Records
2.4.5 Monthly Meetings
2.4.6 Review at Expiration of Agreement

Schedule 3 MANAGEMENT PLANS
3.1 Customer Service and Emergency Response Plan
3.2 Staffing and Training Plan

3.2.1 Training Programs
3.3.Operations and Maintenance Plan

3.3.1 Repair and Replacement
3.4 Safety and Security Plan
3.5 Pilot Testing and Design Confirmation Plan
3.6 Transition Plan

3.6.1 Construction Inspection Activities
3.6.2 Start-up and Preliminary Testing

Schedule 4 WASTEWATER TREATMENT FACILITY
4.1 Gallup Wastewater Treatment Facility
4.2 Laboratory and Analytical Services

Schedule 5 GUARANTY
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Schedule 6 INSURANCE
6.1 Workers’ Compensation
6.2 Commercial General Liability
6.3 Commercial Automobile Liability
6.4 Contractor’s Pollution Liability
6.5 Builders Risk
6.6 Business Interruption
6.7 Professional Liability
6.8 Property
6.9 Certificate of Insurance; Endorsement
6.10 Non-Recourse
6.11 Subcontractors
6.12 Insurers

Schedule 7 FIXED CONSTRUCTION PRICE; ESCALATION INDICES
7.1 Fixed Construction Price
7.2 Fixed Construction Price Index

Schedule 8 PERMiTS
8.1 Responsibilities

Schedule 9 CITY CONTRACTS

Schedule 10 MAXIMUM UTILiTIES UTILIZATION

Schedule 11 EQUIPMENT AND CHEMICALS INVENTORY

Schedule 12 PASS THROUGH COSTS

Schedule 13 SERVICE FEE

Schedule 14

Schedule 15 ACCEPTANCE TESTING

EXHIBIT A COMPANY PROPOSAL

EXHIBIT B CITY OF GALLUP RFP FOR CAPITAL IMPROVEMENTS,
OPERATIONS, MAINTENANCE AND MANAGEMENT OF THE
CITY’S WASTEWATER TREATMENT FACILITY

Gatlup Draft Service Agreement 3



ARTICLE II
CERTAIN DEFINITIONS

Section 2.1 Definitions

As used herein, the following terms shall have the following meanings:

‘Acceptance’ means demonstration by the Company in accordance with Article VI and
Schedule 15 hereof that the Acceptance Test has been conducted and the Acceptance Standards
have been achieved.

“Acceptance Date” means the date on which the Acceptance Test to demonstrate the ability
of the Facility to achieve Acceptance Standards is approved by the City, with the criteria for
approval of the Acceptance Test as set forth in Schedule 15 hereto.

“Acceptance Standards” means the standards for Acceptance set forth in Schedule 15 hereto.

“Acceptance Test(s)” or “Acceptance Testing” means the tests, plans and procedures set
forth in Schedule 15 hereto.

“Affiliate(s)” means any person, corporation or other entity directly or indirectly controlling
or controlled by another person, corporation or other entity or under direct or indirect common
control with such person, corporation or other entity.

“Analytical Services” has the meaning specified in Schedule 2.2.7 hereto.

“Annual Facility Inspection” has the meaning specified in Schedule 2.4.3 hereto.

“Annual Report” has the meaning specified in Schedule 2.4.2.

“Applicable Law” means any law, rule, regulation, requirement, action, determination,
guideline, or order of, or any legal entitlement issued by any governmental body having jurisdiction,
applicable from time to time to the siting, design, acquisition, construction, equipping, financing,
ownership, possession, start-up, testing, operation, maintenance or repair of the Facility, the
delivery, treatment, or storage of wastewater, the transfer, handling, transportation or disposal of
Residuals or any other transaction or matter contemplated hereby including, without limitation, any
of the foregoing which pertain to wastewater.

“Authorized Representative” has the meaning specified in Section 5.3 hereof.

“Billing Month” means each calendar month in a Contract Year.

“Bio-Solids” means organic material derived from the Facility.

“BOD” means biochemical oxygen demand.
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“Bonds” mean the Construction Performance and Payment Bond and the Operations Bond.

“Buildings Services” has the meaning specified in Schedule 2.2.10 hereto.

“Capital Improvement(s)” has the meaning specified in Subsection 5.4.2 hereof.

“CE-PCI” shall have the meaning specified in Schedule 7 hereto.

“Certificates” means insurance certificates as specified in Schedule 6 hereto.

“Change in Law” means (a) the enactment, adoption, promulgation, modification or repeal
after the Contract Date of any federal, State, or local law, ordinance, code, rule, regulation or other
similar legislation or the modification or change in interpretation after the Contract Date, of any
federal, State, or local law, ordinance, code, rule, regulation, official permit, license or approval by
any regulatory or judicial entity having jurisdiction with respect to the operation or maintenance of
the Facility, or (b) the imposition, after the Contract Date, of any material conditions on the
issuance, modification or renewal of any official permit, license or approval necessary for the
operation and maintenance of the Facility, which, in either case, modifies the Company’s
obligations of Facility performance or decreases or increases the cost of the Company’s operation or
maintenance of the Facility and which are less or more burdensome than the most stringent
requirements:

(i) Applicable Law in effect on the Contract date;

(ii) agreed to by the City in any applications for official permits, licenses or approvals
for the Facility, other than any requirements set forth in said applications to comply with future
laws, ordinances, codes, rules, regulations or similar legislation, or

(iii) in the Performance Standards and guarantees set forth in Schedule 1 hereto and
operation and maintenance standards set forth in Schedule 2 hereto; or

(iv) of “Prudent Industry Practices” meaning those methods, techniques, standards and
practices which, at the time they are employed and in light of the circumstances known or believed
to exist at the time, are generally accepted as reasonably prudent in the wastewater treatment
industry or other industry in which services similar to the Services are provided as practiced in the
United States with respect to a plant of similar type as the Facility.

For purposes of part (a) of this definition, no enactment, adoption, promulgation or
modification of laws, ordinances, codes, rules, regulations or similar requirement or enforcement
policy with respect to any such requirement shall be considered a Change in Law if, as of the
Contract Date, such law, ordinance, code, rule, regulation or other similar requirement would have
affected directly the continued management, operation and maintenance of the Facility by the City
after the Commencement Date in the absence of this Agreement and such law, ordinance, code,
rule, regulation or other similar requirement was either (i) officially proposed by the responsible
agency and published in final form in the Federal Register or equivalent federal, State or local
publication and thereafter becomes effective without further action or (ii) enacted into law or
promulgated by the appropriate federal, State or local body before the Contract Date, and the
comment period with respect to which expired on or before the Contract Date and any required
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hearing concluded on or before the Contract Date in accordance with applicable administrative
procedures and which thereafter becomes effective without further action. In no event shall a
change in any federal, State or local tax law be considered a Change in Law.

“Change Order” means a written order issued by the City to the Company after execution of
this Agreement, authorizing or requiring: (1) Extra Construction Work, or deleted or omitted
Construction Work, pursuant to Section 5.15 hereof; (2) an increase or reduction in the Fixed
Construction Price; or (3) any other change in this Agreement prior to the Acceptance Date,
including any change in the Design Requirements.

“Chemical(s)” as referenced in Schedules 2.2.8, 11 and 13 hereto.

“City” means the City of Gallup, New Mexico

“City Engineer” means either (1) an engineer employed by the City, or (2) a nationally
recognized consulting engineer or firm of consulting engineers, having experience with respect to
the design, construction, testing, operation and maintenance of wastewater treatment facilities, in
either case designated for purposes relating to this Agreement, as the City Engineer from time to
time in writing by the City.

“City Fault” means any breach (including the untruth or breach of any City representation or
warranty set forth herein), failure, nonperformance or noncompliance by the City under this
Agreement (whether or not attributable to any officer, member, agent, employee, contractor,
subcontractor of any tier, the City Engineer, or an independent contractor of the City) which is not
directly attributable to any Uncontrollable Circumstance or Company Fault, and which materially
and adversely affects the Company’s right and obligations or ability to perform under this
Agreement.

“City Indemnitees” has the meaning specified in Subsection 7.4.1 hereof.

“COD” means chemical oxygen demand.

“Collection System” means any wastewater collection, conveyance, or transmission piping,
conduits, or underground electrical wiring not within the confines of the Facility or any pump
station.

“Commencement Date” means the date the City gives the Company notice pursuant to
Subsection 3.2 hereof, but in no event later than

______________

“Company Construction Superintendent” has the meaning specified in Subsection 5.19.3
hereof.

“Company Fault” means any breach (including the untruth or breach of any Company
representation or warranty set forth herein), failure, nonperformance or noncompliance by the
Company under this Agreement (whether or not attributable to any officer, member, agent,
employee, contractor, subcontractor of any tier, or an independent contractor of the Company or any
Affiliate of the Company) which is not directly attributable to any Uncontrollable Circumstance or
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City Fault, and which materially and adversely affects the City’s right and obligations or ability to
perform under this Agreement.

“Company Indemnitees” has the meaning specified in Subsection 7.4.2 hereof.

“Compliance Plan” has the meaning specified in Section 3.9 hereof.

“Construction Contract” has the meaning specified in Subsection 4.3.1(k) hereof.

“Construction Date” means the first date on which all of the Construction Date Conditions
shall be satisfied or waived, as agreed to in writing by the parties, pursuant to Section 4.5 hereof.

“Construction Date Conditions” has the meaning specified in Subsection 4.5.1 hereof.

“Construction Performance and Payment Bond” means the bond which guarantees the
Company’s and the Contractor’s (as such term is defined in Section 4.3.1(1) hereof) timely
performance and payment of their obligations under the Construction Contract for the benefit of the
City.

“Construction Period” means the period from and including the Construction Date to the
Acceptance Date.

“Construction Price” has the meaning specified in Subsection 5.17.1 hereof.

“Construction Work” means everything required to be furnished and done for and relating to
the Facility or the Site pursuant to this Agreement during the Construction Period, including all
design work and including the design and construction of the Capital Improvements. A reference to
Construction Work shall mean any part and all of the Construction Work unless the context
otherwise requires, and shall include all Extra Construction Work authorized by Change Order
pursuant to Section 5.15 hereof.

“Contract Date” or “Agreement Date” means the date of this Agreement as executed by the
parties.

“Contract Term” or “Term” has the meaning specified in Subsection 10.1.1 hereof.

“Contract Year” means the consecutive twelve (12) month period commencing on January 1
in any year and ending on December 31 of that year; provided, however, that the first Contract Year
shall begin on the Commencement Date and shall end on the following December 31, and the last
Contract Year shall commence on January 1 prior to the date this Agreement expires or is
terminated, whichever is appropriate, and shall end on the last day of the Contract Term or the
effective date of any termination, whichever is appropriate.

“Contracts” has the meaning specified in Schedule 9 hereto.

“Cost Substantiation” means, with respect to any cost reasonably incurred or to be incurred
by the Company which is directly or indirectly chargeable in whole or in part to the City hereunder,
delivery to the City of a certificate signed by an authorized representative of the Company, setting
forth the amount of such cost and the provisions of this Agreement under which such cost is

Gallup Draft Service Agreement 7



properly chargeable to the City, stating that such cost is a fair market price for the service or
materials supplied or to be supplied and that such services and materials are reasonably required
pursuant to this Agreement, and accompanied by copies of such documentation as shall be
necessary to reasonably demonstrate that the cost as to which Cost Substantiation is required under
this Agreement has been or will be incurred. Such documentation shall include reasonably detailed
information concerning (1) all Subcontracts; (2) the amount and character of materials furnished or
to be furnished, the persons from whom purchased or to be purchased, the amounts payable therefor
and related delivery and transportation costs and any sales or personal property Taxes, if any; (3) a
statement of the equipment used or to be used and any rental payable therefor; (4) Company worker
hours, duties, wages, salaries, benefits, assessments, taxes and premiums; and (5) Company
expenses, including administrative expenses, bonds, insurance, overhead, and other expenses; and
(6) Company profit (12.5% on Construction Work and 12.5% on Operation Services).

“CPI” means the twelve month average percent change (from June of the prior year to June
of the current year) in the Consumer Price Index published by the United States Department of
Labor Bureau of Labor Statistics for all urban consumers for the CUUR0000SAO Index.

“Deliverable Material” has the meaning specified in Section 5.16.1 hereof.

‘Design Requirements” means the Design Requirements for the Capital Improvements set
forth in Schedule 14 hereto, as the same may be changed or modified in accordance with this
Agreement.

“Development Period” has the meaning specified in Section 4.1 hereof.

“Discretionary Termination Amount” has the meaning specified in Subsection 8.4.2 hereof.

“Disposal Agreement” has the meaning specified in Section 3.5 hereof.

“Disposal Facility” has the meaning specified in Section 3.4 hereof.

“Disputed Work” has the meaning specified in Subsection 5.15.7 hereof.

“Effluent Limits” or “Effluent Requirements” means those requirements as specified in
Schedule 1.

“Emergency Response Plan” has the meaning specified in Schedule 3.1.

“Encumbrance(s)” means any lien, lease, mortgage, security interest, charge, judgment,
judicial award, attachment or encumbrance of any kind with respect to the Site, other than Permitted
Encumbrances.

“EPA” means the United States Environmental Protection Agency or any successor.

“Equipment” means all vehicles, machinery, structures, components, parts and materials
located at the Facility which are utilized in the operation, maintenance, and management of the
Facility.

“Equipment and Chemical Responsibilities” has the meaning specified in Schedule 2.2.8
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hereto.

‘Extension Period” means the period mutually agreed to by the City and the Company,
extending the Acceptance Date and commencing on the day after the Acceptance Date or, in the
event of one or more delays caused by Uncontrollable Circumstances, City-requested Change
Orders or City Fault occurring during such period, the date which is the next business day following
the date calculated by adding to the Acceptance Date the aggregate number of days of the impact of
such delay.

“Extra Construction Work” means any Construction Work ordered by the City in addition to
the Construction Work originally required hereunder.

“Extra Payment” has the meaning specified in Subsection 5.15.2 hereof.

“Facility” means the City of Gallup, New Mexico Wastewater Treatment Facility as
described in Schedule 4 hereto, and including but not limited to all treatment processes, sludge
disposal, laboratory, pump stations, outfall/discharge facilities, and fixtures, Equipment, tools, and
other property stored on or constituting the wastewater plant, pump stations, and associated Site
properties. The Facility includes all modifications and capital improvements contemplated hereby.

“Facility Modification” means any improvement, alteration, addition or other modification
to the Facility following Substantial Completion which is requested or approved by the City.
Facility Modifications do not include maintenance, repair or replacement activities required to be
undertaken by the Company pursuant to this Agreement.

“Fees and Costs” means reasonable fees and expenses of employees, attorneys, architects,
engineers, expert witnesses, contractors, consultants and other persons, and costs of transcripts,
printing of briefs and records on appeal, copying and other reimbursed expenses, and expenses
reasonably incurred in connection with any Legal Proceeding.

“Final Completion” means completion of the Construction Work in compliance with the
Design Requirements and the requirements of Section 6.10 hereof.

“Final Punch List” has the meaning specified in Subsection 6.2.2 hereof.

“Fiscal Year” means the fiscal year of the City.

“Fixed Construction Price” means that sum as itemized by the Company in Schedule 7 and
Exhibit A attached hereto and referenced in Section 5.17.

“Fixed Construction Price Adjustments” has the meaning specified in Subsection 5.17.4
hereof.

“Fixed Construction Price Index” has the meaning specified in Schedule 7 hereto.

“Future Operation Period” means the time period beginning with the Acceptance Date and
ending on the last day of the Contract Term.
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“Governmental Body” means any federal, State, City or regional legislative, executive,
judicial or other governmental board, agency, authority, commission, administration, court or other
body, or any official thereof having jurisdiction.

“Guaranty” means the agreement executed between the City and the Project Guarantor
attached as Schedule 5.

“Hazardous Substance” has the meaning given such term in CERCLA, applicable State law
and the regulations promulgated thereunder.

“Hazardous Waste” means any hazardous, toxic or dangerous waste, substance or material,
or contaminant, pollutant or chemical, oil or petroleum product or byproduct, know or unknown,
defined or identified as such in (or for the purposes of) any existing or future local, State or federal
law, statute, code, ordinance, rule, regulation, guideline, decree or order relating to human health or
the environment or environmental conditions, including but not limited to the Resource
Conservation and Recovery Act (“RCRA”), 42 U. S. C. § 6901 et seq.; the Toxic Substances
Control Act (“TSCA”), 15 U. S. C. § 2601 et seq.; the Federal Water Pollution Control Act, 49 U. S.
C. § 1801 et seq.; the Safe Drinking Water Act, 42 U. S. C. § 300 et seq.; the Comprehensive
Environmental Response Compensation and Liability Act (“CERCLA”), 42 U. S. C. § 9601; the
Clean Air Act, 42 U. S. C. § 7401 et seq.; the Hazardous Materials Transportation Act, 49 U. S. C. §
1802 et seq.; the Occupational Safety and Health Act, 29 U.S.C. § 651 et seq.; including all similar
State of New Mexico laws and municipal ordinances; including all rules, regulations and guidelines
promulgated under such statutes and including all amendments and supplements to such statutes and
rules, regulations and guidelines, and any order or decree relating to or imposing liability or
standards or conduct concerning, or prohibiting, limiting or regulating exposure to, any waste,
material, substance, contaminant, pollutant or chemical.

“Independent Panel” has the meaning specified in Subsection 8.8.2 hereof.

“Insurance Requirement(s)” means any rule, regulation, code, or requirement issued by any
fire insurance rating bureau or anybody having similar functions or by any insurance company
which has issued a policy of Insurance under this Agreement, as in effect during the Contract Term,
compliance with which is a condition to the effectiveness of such policy.

“Interim Operation Period” means the time period, beginning with the Commencement Date,
during which the Facility shall operate using existing facilities and ending with the Acceptance
Date.

“Inventory Report” shall have the meaning specified in Schedule 11 hereto.

“Legal Entitlement” means any and all Permits, licenses, approvals, authorizations, consents
and entitlements of whatever kind and however described which are required under Applicable Law
to be obtained or maintained by any person with respect to the construction of the Capital
Improvements or the operation, maintenance and management of the Facility or the performance of
any other obligation of the Company under this Agreement, including, without limitation, the
Permits detailed in Schedule 8 hereto.

“Legal Proceeding” means every action, suit, litigation, arbitration, administrative
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proceeding, and any other legal or equitable proceeding having a bearing upon this Agreement.

Lieni means any and every lien against the Facility or the Site or against any moneys due
or to become due from the City to the Company under this Agreement, for or on account of the
Construction Work or the Services, including without limitation mechanics’, materialmen’s,
laborers’, and lenders’ liens.

“Loss-and-Expense” means any and all loss, liability, forfeiture, obligation, damage, delay,
penalty, judgment, deposit, cost, expense, claim, demand, charge, tax, or expense, except as
explicitly excluded or limited under any provision of this Agreement.

“Maintenance Management System” has the meaning specified in Schedule 2.2.2 hereto.

‘Manuals” shall mean the Operations Manual and related operations and maintenance
manuals, including future operations manuals issued with new Equipment.

“Monthly Meeting” has the meaning specified in Schedule 2.4.5 hereto.

“Monthly Reports” have the meaning specified in Schedule 2.4.1 hereto.

“Notice to Proceed” has the meaning specified in Subsection 5.4.1 hereof.

“Odor Hotline” has the meaning specified in Schedule 2.2.6.1 hereto.

“Operations and Maintenance Plan” or “O&M Plan” has the meaning specified in Schedule
3.3 hereto.

“Operation Period” means the period of time commencing with and including the
Commencement Date, through and including the last day of the Contract Term, including the
Interim Operation Period and the Future Operation Period.

“Operations and Maintenance Manual” has the meaning specified in Section 3.3, hereof.

“Operations Bond” has the meaning specified in Section 11.3.2 hereof.

“Operations Records” has the meaning specified in Schedule 2.4.4 hereto.

“Pass Through Cost(s)” means that component of the monthly invoices from the Company
to the City consisting of those costs of the Company listed on Schedule 12 hereto, but not included
in the Service Fee.

“Payment Date” has the meaning specified in Schedule 7 hereto.

“Performance Guarantees” means the Construction Performance Bond, the Operations Bond,
the Guaranty, and the Insurance, or any combination thereof.

“Performance Requirements” means the Performance Standards set forth in Schedule 1
hereto as well as any other performance requirements relating to the Facility set forth in this
Agreement that are the responsibility of the Company.
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‘Performance Standards” has the meaning specified in Schedule 1 hereof.

“Permits” shall include all permits specified in Section 4.3.1 and in Schedule 8 attached
hereto.

“Permitted Encumbrances” means, as of any particular time, any one or more of the
following:

(1) encumbrances for utility charges, taxes rates and assessments not yet delinquent or,
if delinquent, the validity of which is being contested diligently and in good faith by the Company
and against which the Company has established appropriate reserves in accordance with generally
accepted accounting principles;

(2) any encumbrance arising out of any judgment rendered which is being contested
diligently and in good faith by the Company, the execution of which has been stayed or against
which a bond or bonds in the aggregate principal amount equal to such judgments shall have been
posted with a financially sound insurer and which does not have a material and adverse effect on the
ability of the Company to construct or operate the Facility;

(3) any encumbrance arising in the ordinary course of business imposed by law dealing
with materialmen’s, mechanics’, workmen’s, repairmen’s, warehousemen’s, landlords’, vendors’ or
carriers’ encumbrances created by law, or deposits or pledges which are not yet due or, if due, the
validity of which is being contested diligently and in good faith by the Company and against which
the Company has established appropriate reserves;

(4) servitudes, licenses, easements, encumbrances, restrictions, rights-of-way and rights
in the nature of easements or similar charges which will not in the aggregate materially and
adversely impair the construction and operation of the Facility by the Company; and

(5) zoning and building bylaws and ordinances, municipal bylaws and regulations, and
restrictive covenants which do not materially interfere with the construction and operation of the
Facility by the Company.

“Project Guarantor” or “Guarantor” means the entity financially guarantying the
performance of the Company to fulfill the obligations of this Agreement by issuing the Guaranty.

“Proposal” means the Company’s Proposal submitted in response to the RFP and the
responses submitted by the Company including (a) responses to the City’s (i) Requests for
Clarifications; and (ii) Interview Questions and (b) all clarifying documents and correspondence
from the Company to the City. The Proposal is attached hereto as Exhibit A and made a part
hereof. The Proposal is intended to be used for background and interpretation purposes in the event
of any ambiguity in this Agreement; provided, however, that in the event of a conflict between the
Proposal and the terms and conditions of this Agreement (including all Schedules and Exhibits
thereto other than the Proposal), this Agreement shall be controlling.

‘Proposal A” sometimes also referred to as “Phase A” means the Company Proposal in
response to the RFP addressing meeting existing regulatory requirements with existing facilities.
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Proposal A Service Fee” means the Service Fee under Proposal A.

‘Proposal B” sometimes also referred to as “Phase B” means the Company Proposal in
response to the RFP addressing meeting Future Operation Period requirements with the newly
constructed facilities.

“Proposal B Service Fee” means the Service Fee under Proposal B.

‘Pump Station(s)” has the meaning specified in Schedule 2.2.4.

‘Purchasing Agent” means the Purchasing Director of the City

“Rating Service” means Moody’s Investors Service or Standard & Poor’s Rating Services, or
any of their respective successors.

“Record Documents” has the meaning specified in Subsection 6.5.6 hereof.

“Repair & Replacement Plan” has the meaning specified in Schedule 3.3 hereto.

“Repair and Replacement Fund” has the meaning specified in Section 3.6 hereof.

“Required Insurance” has the meaning specified in Schedule 6 hereto.

“Residuals” or “Facility Residuals” means any liquid, semisolid or solid material resulting
from the wastewater treatment process at the Facility which requires disposal as waste material.

“RFP” means the Request for Proposals for Capital Improvements, Operations,
Maintenance, and Management of City of Gallup, New Mexico Wastewater Treatment Facility
dated February 19, 2016 and all addenda, Requests for Clarifications and Interview Questions. The
RFP is attached hereto as Exhibit B and made a part hereof. The RFP is intended to be used for
background and interpretation purposes in the event of any ambiguity in this Agreement; provided,
however, that in the event of a conflict between the RFP and the terms and conditions of this
Agreement (including all Schedules and Exhibits thereto other than the RFP), this Agreement shall
be controlling.

“Rolling Stock” means vehicular Equipment included in the Facility.

“Safety and Security Plan” has the meaning specified in Schedule 3.4 hereto.

“SCADA System” means the supervisory control and data acquisition system at the Facility.

“Schedule(s)” mean(s) the schedule(s) attached to this Agreement, which together with this
Agreement and the Exhibits attached thereto constitute the entire Agreement with respect to the
Capital Improvements, operations, maintenance, and management of the Facility.

“Septage Receipt” is referenced in Schedule 2.2.5 hereof.

“Service Fee” means the annual amount payable to the Company by the City for the
Services, exclusive of Capital Improvements, provided under this Agreement as set forth in
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Schedule 13 hereto and including the Proposal A Service Fee and the Proposal B Service Fee.

‘Service Area” means the City of Gallup, New Mexico and all other territories in which
customers are served by the Facility during the Contract Term.

“Services” means the Capital Improvements to, and operations, maintenance and
management of, the Facility to be provided by the Company in accordance with the terms and
provisions of this Agreement.

“Site” means the Facility together with the real property located at $00 Sweetwater Place,
Gallup, NM $7301 on which the Facility is situated.

“Skilled Labor Index” has the meaning specified in Schedule 7 hereto.

“Sludge” means any liquid, semisolid or solid material resulting from the wastewater
treatment process at the Facility and which requires disposal as waste material

“Staffing Plan” has the meaning specified in Schedule 3.2 hereto.

“State” means the State of New Mexico and all its relevant administrative, contracting and
regulatory agencies and offices.

“Subcontract” means an agreement between the Company and a Subcontractor, or between
two Subcontractors, as applicable.

“Subcontractor” means every person (other than employees of the Company) employed or
engaged by the Company or any person directly or indirectly in privity with the Company
(including every subcontractor of whatever tier) whether for the furnishing of labor, materials,
equipment, supplies, services, or otherwise.

“Substantial Completion” and the requirements for the same has the meaning specified in
Section 6.2.1 hereof.

“System Revenues” means all revenues derived by the City in connection with the operation
of the Facility and accounted for under the City’s Enterprise Fund.

“Termination for Convenience” has the meaning specified in Subsection 8.4.1 hereof.

“Training Plan” has the meaning specified in Schedule 3.2.1 hereto.

“Transition Plan” has the meaning specified in Schedule 3.6 hereto.

“Uncontrollable Circumstances” means any act, event or condition to the extent that it
impacts the cost of performance of or materially and adversely affects the ability of either party to
perform any obligation under this Agreement (except for payment of obligations), if such act, event
or condition, in light of the circumstances known or reasonably believed to exist at the time, is
beyond the reasonable control and is not a result of the willful or negligent act, error or omission or
failure to exercise reasonable diligence on the part of the party relying thereon; provided, however,
that the contesting in good faith or the failure in good faith to contest such action or inaction shall
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not be construed as a willful or negligent act, error or omission or a lack of reasonable diligence of
either party.

Subject to the foregoing, such acts, events or conditions may include, but are not limited to,
the following:

(a) Inclusions.

(1) an act of God (but not including reasonably anticipated weather conditions
for the geographic area of the Facility as of the date hereof), landslide, earthquake, fire, explosion,
flood, sabotage or similar occurrence, acts of a public enemy, extortion, war blockade or
insurrection, riot or civil disturbance;

(2) a Change in Law;

(3) the failure of any appropriate governmental agency or private utility to
provide and maintain utilities;

(4) the preemption, confiscation, diversion, destruction, or other interference in
possession or performance of material or services by, on behalf of, or with authority of a
governmental body in connection with a declared or asserted public emergency or any
condemnation or other taking by eminent domain or similar action of any portion of the Facility;

(5) violations of the City’s Industrial Liquid Waste Ordinance discharge limits
which are of such a quantity and quality so as to cause substantial disruption in the operations or
biological activity of the Facility provided that the Company undertakes reasonable efforts to deal
with the discharge; or

(6) impact to the Facility from septage received from third parties which are of
such a quantity and quality so as to cause substantial disruption in the operations or biological
activity of the Facility provided that the Company undertakes reasonable efforts to deal with the
discharge.

Provided, however, none of the following acts, events, or conditions shall constitute Uncontrollable
Circumstances:

(b) Exclusions.

(1) general economic conditions, interest or inflation rate fluctuations,
commodity prices or changes in prices, or currency or exchange rate fluctuations;

(2) changes in the financial condition of the City, the Company, the Project
Guarantor, or any of their affiliates or subcontractors;

(3) union work rules which increase the Company’s operating cost for the
Facility

(4) the consequence of Company error, including any errors of Company
Affiliates or Subcontractors;
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(5) failure of any Subcontractor or supplier to furnish labor, services, materials or
equipment on the dates agreed to;

(6) strikes, work stoppages or labor disputes of Company’s employees, agents,
contractors or sub-contractors;

(7) equipment failure (unless caused by an Uncontrollable Circumstance); or

(8) litigation against the Company.

‘Utilities’ means any and all utility services and installations whatsoever (including gas,
heating, fuel oil, water, sewer, electricity, telephone, and telecommunication), and all piping,
wiring, conduit, and other fixtures of every kind whatsoever related thereto or used in connection
therewith.

“Vehicle(s)” means all cars, trucks, vans or other modes of transportation used in connection
with the operation of the Facility for transporting people or things or used for other necessary
functions in the operation or maintenance of the Facility.

“Vehicle Maintenance Responsibilities” has the meaning specified in Schedule 2.2.9 hereto.

“Written Test Report” has the meaning specified in Section 6.6 hereof.

ARTICLE III
OPERATION, MAINTENANCE AND MANAGEMENT Of THE FACILITY

Section 3.1 Conditions Precedent to the Commencement Date

Section 3.1.1 Company Obligations

The Con-imencement Date shall be subject to the satisfaction by the Company of the
following conditions precedent to the City’s sole satisfaction:

(a) The Guarantor shall have executed and delivered the Guaranty to the City.

(b) The Company shall have delivered to the City (i) a certificate of an
authorized officer of the Company, dated as of the Commencement Date, to the effect that each of
the representations of the Company set forth in Section 9.2 of this Agreement is true and correct in
all material respects as if made on such date, and an (ii) opinion of counsel for the Company, in a
form reasonably acceptable to the City, attesting to the representations and regarding matters of law
set forth in Sections 9.2.1 through 9.2.5 hereof.

(c) The City shall have received documentation that all Insurance required to be
obtained by the Company pursuant to this Agreement has been obtained.
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(d) The Company shall have delivered to the City the Operations Bond, duly
executed by its issuer in the amount equal to the current year’s annualized Service Fee plus
estimated Pass Through Costs.

(e) The Company shall have recruited, retained and employed all management
and other personnel necessary for its performance of the Services hereunder, which personnel shall
be duly licensed as and to the extent required by Applicable Law, and shall have delivered to the
City a roster of all such personnel together with copies of the licenses of all personnel required to be
licensed.

(f) The Company shall have obtained and shall have submitted to the City copies
of all Legal Entitlements required to be obtained by the Company by Applicable Law as a condition
of performing the Services hereunder, with the exception of those Legal Entitlements required for
the Capital Improvements.

Section 3.1.2 City Obligations

The Commencement Date shall be subject to the satisfaction by the City of the following
conditions precedent:

(a) The City shall have delivered to the Company a certificate of an authorized
officer of the City, dated as of the Commencement Date, to the effect that each of the
representations of the City set forth in Section 9.1 of this Agreement is true and correct in all
material respects as if made on such date.

(b) The City shall have delivered to the Company a notice that the City has
received approvals for the necessary City financing for the Capital Improvements.

Section 3.2 Satisfaction of Conditions Precedent

The Company and City shall satisfy or waive the conditions precedent identified in Section
3.1.1 and Section 3.1.2 on or before the date that is thirty (30) days from the Contract Date or such
later date as is mutually agreed upon in writing by the parties hereto (which date shall in no event
exceed the date that is one hundred eighty days from the Contract Date); each party shall give the
other prompt notice when any condition precedent has been satisfied. Upon satisfaction of all such
conditions precedent, the City shall give written notice to the Company, and the Commencement
Date shall occur on the later of (i) such date or (ii) the date that is thirty (30) days from the Contract
Date, so long as, as of such date:

(1) No action, suit, proceeding or official investigation shall have been overtly
threatened or publicly announced or commenced by any person or federal, State or local
governmental authority or agency other than the City in any federal, State or local court, that seeks
to enjoin, assess civil or criminal penalties against, assess civil damages against or obtain any
judgment, order or consent decree with respect to the City or the Company as a result of the City’s
or the Company’s negotiation, execution, delivery or performance of this Agreement, other than any
such action, suit, proceeding or investigation which would not, if adversely determined, materially
adversely affect this Agreement or the performance by the parties of their respective obligations
hereunder; and
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(2) No changes shall have occurred after the Contract Date and on or before the
Commencement Date in any applicable federal, State or local rule, regulation or ordinance
thereunder, or in the interpretation thereof by any applicable regulatory authority, that would make
the execution or delivery by the City or the Company of this Agreement or that would make
compliance by the City or the Company with the terms and conditions of this Agreement, a
violation of such law, rule, regulation or ordinance.

If all such conditions precedent set forth in Sections 3.1.1 and 3.1.2 hereof are not so
satisfied or waived on or before the date that is thirty (30) days from the Contract Date or such later
date mutually agreed to in writing by the parties hereto, or if any circumstances described in clauses
(1) or (2) above, if any, exist and continue as of thirty (30) days from the Contract Date or such later
date mutually agreed to in writing by the parties hereto, then the City, by notice in writing to the
Company, may terminate this Agreement or may extend the date upon which the Commencement
Date shall occur. If the City shall give written termination notice to the Company for failure of the
Company to fulfill the Company obligations set forth in Section 3.1.1 or clauses (1) or (2) above,
the City shall have recourse to the Operations Performance and Payment Bond to recoup (1) the
City’s costs in connection with re-procurement, and (2) one-half of the amount that is the result of
(i) the change in Fixed Construction Price Index (capped at 3% per annum) from the time delay
from the date of the City’s termination notice until time of award of a contract to a substitute vendor,
which period shall not exceed nine (9) months for purposes of this calculation, (ii) multiplied by the
Company’s Fixed Construction Price.

Section 3.3 Overall Company Responsibilities

Section 3.3.1 [RESERVEDJ

Section 3.3.2

On and after the Commencement Date and throughout the Contract Term the Company
shall:

(1) operate, maintain and manage the Facility to process domestic raw sewage,
commercial and industrial wastewater, and any other influent delivered or caused to be delivered to
the Facility by the City, all in accordance with this Agreement (including, without limitation, the
requirements set forth in the Schedules hereto) within the design capability and capacity of the
Facility and Applicable Law, said Company responsibilities including, without limitation, the
following:

(a) conducting day-to-day operations and monitoring, in accordance with
this Agreement, including all Schedules hereto, and in compliance with Applicable Law;

(b) preparing and submitting to appropriate authorities all reports and
plans mandated by this Agreement and by Applicable Law;

(c) complying with all emergency and safety requirements set forth in
Schedule 2 hereto and required by Applicable Law;

(d) performing all scheduled maintenance to ensure the long-term
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efficient operation of the Facility;

(e) in addition to the Capital Improvements, performing maintenance
repairs and replacements as needed on infrastructure components;

(f) maintaining the inventory and inventory records for the consumable
supplies and Equipment needed for the operations and maintenance of the Facility and related
systems, including, without limitation, the Equipment and Chemicals Inventory described more
particularly in Schedules 2 and 11 hereto;

(g) receiving septage;

(h) maintaining the grounds at the Site in a neat and orderly condition;

(i) moving and disposing of solid waste;

(j) disposing of Facility Residuals;

(k) working with the City on an on-going basis to integrate the SCADA
System with Facility operations, including, without limitation (a) any staff training with regard to
the SCADA System that may be required, and (b) any modifications to the SCADA System that
may be required in connection with the Capital Improvements;

(1) hiring and retaining appropriate staff for the Facility while
maintaining compliance with Section 3.8 hereof; and

(m) maintaining any and all appropriate records in connection with the
activities specified above for at least the minimum periods required by Applicable Law; and

(2) Except for Equipment, and other facilities and materials included in the
Facility as of the Commencement Date, and except for the Capital Improvements and expenditures
under the Repair and Replacement Fund, provide, at its sole cost and expense, all labor, materials,
machinery, vehicles, equipment, office equipment (1. e. copiers, computers, etc.) fuel, chemicals,
supplies, spare parts, expendables, consumables, testing and laboratory analysis and any other items
required for operation, maintenance repair, replacement, renewal and management of the Facility in
accordance with this Agreement.

(3) As requested by the City, provide facilities and facility operation of any
future Facility upgrades or expansions in accordance with terms and conditions mutually agreed to
by the City and the Company.

(4) The Company has primary responsibility for Odor Control and will
coordinate investigating every odor complaint in a timely manner, identify odor sources, and
address odor problems as quickly as possible. The Company shall maintain a log of odor
complaints, investigations, and actions and report each episode to the Director of Utilities in writing
and provide a monthly report to the Director of Utilities for reporting to the City Council. The
Company will also maintain an odor hot-line (available 24 x 7) for receiving telephone calls for
odor complaints.
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Section 3.4 Identification of an Authorized Disposal facility

Currently, Bio-solids are hauled away by New Mexico Regional Solid Waste Authority
under a contract with the City. Subject to agreement by the New Mexico Regional Solid Waste
Authority this Agreement provides for the continued usage, by the Company, of this arrangement
provided the Bio-solids materials meet all regulatory requirements and do not create odor incidents
when disposed offsite. Correction of either condition is the responsibility of the Company as
specified by this Agreement unless considered as an Uncontrollable Circumstance. Consistent with
the provisions of this Agreement, the City is authorized to take actions, if necessary, to compel
compliance by the Company.

The Company shall be responsible for the identification, subject to the City’s approval, of
any alternative authorized disposal facility for the disposal of Facility Residuals (the “Disposal
Facility”), and the negotiation and execution of a contract or other agreement with the Disposal
Facility (the “Disposal Agreement”); provided, however, that prior to the Company’s entering into
the Disposal Agreement, the terms and conditions of said Disposal Agreement shall be approved in
writing by the City.

Section 3.5 Responsibilities

On and after the Commencement Date and during the remainder of the Contract Term, the
City shall:

(1) pay, or cause to be paid, the Service Fee to the Company in accordance with the
terms and conditions of this Agreement for the Company’s performance of its obligations under this
Agreement;

(2) afford the Company access to the Facility to the extent necessary for the Company to
perform its obligations hereunder;

(3) retain responsibility for the operation and maintenance of the Collection System
(excluding Pump Stations), perform meter reading and maintenance, enforce the Industrial Liquid
Waste Ordinance, provide new sewer connections, and perform long-term System and Service Area
planning;

(4) be responsible for any wastewater studies required by the agreement or otherwise;
and

(5) make available to the Company Equipment warranty information, engineering
drawings, calculations, maintenance manuals, operational records, logs, reports, submittals, repair
records, audits, and Sludge disposal and wastewater disposal information which may be in the City’s
possession or that of its agents, relating to the design, condition, operation or maintenance of the
facility.

Section 3.6 Repair and Replacement

The City recognizes that repair and replacement capital spending for the existing wastewater
treatment plant may be required for fiscal years (July 1— June 30) to maintain functional
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performance of the Facility both before and after construction of the Bio-solids / odor control
facilities and upgrades. The City will establish a repair and replacement fund (“Repair and
Replacement Fund”) in the amount of $ 50,000 per fiscal year, increased annually by the change in
the CPI. Upon contract termination, any unused funding remaining in the Repair and Replacement
Fund shall revert to the City and ratepayers for funding of “pay as you go” capital projects as
determined by the City.

The Company shall be responsible for all repair and replacement expenses less than $7,000
per event andlor activity, which shall be included in the Service Fee. Any repair and replacement
expenses in excess of $7,000 will be funded separately from the Service Fee through the Repair and
Replacement Fund only with City approval and authorization (not to be unreasonably withheld)
following documented submittals by the Company to the City. The documented submittal shall
include documentation of compliance with all maintenance requirements as listed in the
Maintenance Management System. Failure to provide such documentation for or failure to comply
with the specified maintenance items shall result in the Company being financially responsible for
the costs of the equipment repair or replacement. Replacement costs shall be determined using the
depreciated value of the equipment using straight line depreciation and industry standard years of
service for the equipment.

The Company shall make all necessary repair and replacement expenditures and on a
monthly basis shall submit to the City a report of expenses which should be reimbursed out of the
Repair and Replacement Fund and, at its option, may request the City to pay such expenses directly
from the Repair and Replacement Fund.

During the Contract Term, the Contractor shall recommend and perform activities to be paid
from the Repair and Replacement Fund as follows:

(1) The Company shall demonstrate the necessity for performing any major repair and
maintenance activities payable from the Repair and Replacement Fund, and shall further
demonstrate that all applicable and routine maintenance has been performed.

(2) The Company shall prepare written recommendations for all major repair and
maintenance activities to be paid from the Repair and Replacement Fund that the Company
determines may be required to keep the Facility in a state of good operating repair and order, which
recommendations shall include the approximate cost of completing such activities.

(3) The City, within sixty (60) days of receipt of such written recommendations, shall
either approve or deny the Company’s recommendation in writing; provided, however, that if the
City fails to notify the Company, in writing, within such sixty (60) day period of its decision, such
recommendation shall be deemed approved.

(4) In the event that the City shall approve the Company’s recommendation, the
Company shall proceed with the recommended work and it shall be paid for from the Repair and
Replacement Fund provided, however, that in the event of an emergency situation involving health
and safety concerns, the Company may, upon prior notice to and approval of the City’s Director of
Water & Sanitation, immediately undertake work to be paid for from the Repair and Replacement
Fund.
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Section 3.7 Company Project Manager; Capital Improvements Design/Build
Manager.

Section 3.7.1 Project Manager

The Company has designated Bill Haberstroh as the Company’s full-time Project Manager.
Such Project Manager, and any City-approved successor, shall, within ninety (90) days after the
Commencement Date, reside within thirty (30) miles of the Facility. The City has selected the
Company to perform the services contemplated under this Agreement based, in part, on the past
successful experience and expertise of the designated Project Manager. Accordingly, the Company
shall not, absent good cause, replace such Project Manager during the first two years of the term of
this Agreement, without the prior approval of the City. If such Project Manager or any City-
approved successor shall retire, resign as Project Manager or otherwise cease employment with the
Company, the Company shall not appoint a successor Project Manager without the prior written
approval of the City which shall not be unreasonably withheld. If the City, in its sole discretion,
determines that the Project Manager is performing in an unsatisfactory manner, or if an unworkable
relationship between the Project Manager and the City shall arise, the Company, upon notice by the
City of such circumstance, shall promptly replace such Project Manager with a successor acceptable
to the City; provided, however, the City represents that it will not give such notice to the Company
unless and until the City, in its sole determination, has exercised reasonable good faith efforts to
rectify to its satisfaction the adverse circumstance regarding the Project Manager.

Section 3.7.2 Design/Build Manager

The Company has designated Steve Lindeman as the Company’s manager of the
design/build services for Bio-solids and odor control. The City has selected the Company to
perform the services contemplated under this Agreement based, in part, on the past successful
experience and expertise of the designated Design/Build Manager. Accordingly, the Company shall
not, absent good cause, replace such Design/Build Manager during the term of the design/build
component of this Agreement, without the prior approval of the City. If such Design/Build Manager
or any City-approved successor shall retire, resign as DesignlBuild Manager or otherwise cease
employment with the Company, the Company shall not appoint a successor Design/Build Manager
without the prior written approval of the City which shall not be unreasonably withheld. If the City,
in its sole discretion, determines that the Design/Build Manager is performing in an unsatisfactory
manner, or if an unworkable relationship between the Design/Build Manager and the City shall
arise, the Company, upon notice by the City of such circumstance, shall promptly replace such
Design/Build Manager with a successor acceptable to the City; provided, however, the City
represents that it will not give such notice to the Company unless and until the City, in its sole
determination, has exercised reasonable good faith efforts to rectify to its satisfaction the adverse
circumstance regarding the Design/Build Manager.

Section 3.8 Personnel

The Company shall interview for permanent employment and career development training
and opportunities all current and full-time personnel employed at the Facility by the current
operator, Severn Trent, whose positions are designated as eligible for transition by Severn Trent and
the City; and who indicate to the Company their interest in participating in an interview. The
Company shall remain the sole decision maker as to the suitability of any such staff for available
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positions. Confirmation of conformance of candidates with position descriptions must be obtained
in writing from the City prior to finalization of specific employment offers. The Company is under
no obligation or requirement to extend job offers to any of the current, full-time staff at the Facility.

Section 3.8.1 Orientation and Career Planning

Within the first two (2) weeks of the Initial Operation Period, the Company shall conduct a
Company orientation and career planning workshop or workshops at the Company’s sole cost and
expense for the Company’s employees. The workshop(s) shall apprise Company employees of
applicable legal requirements relative to their employment rights, and shall orient the Company’s
employees to the Company’s management, operation and maintenance policies (and its plan for
providing such services under this Agreement), its career planning policy, its hiring program and
criteria and its compensation and benefits plans.

Section 3.9 Failure to Meet Effluent Standards

The Company is required to satisfy the requirements of Applicable Law with respect to the
quality of treated effluent discharged from the Facility as set forth in Schedule 1 hereto except when
caused by an Uncontrollable Circumstance. Failure to satisfy such requirements or to operate the
Facility in such a manner as to minimize public complaints concerning noise and or odor emanating
from the Facility and/or bio-solids disposal on site within the design capacity and capability, shall
result in the imposition on the Company of non-compliance assessments in the manner and in the
amounts set forth in this Section. if the Company fails to meet Effluent Limits as and when required
hereunder:

(1) the Company shall immediately take all reasonable and appropriate action to satisfy
all Effluent Requirements as applicable;

(2) the Company shall provide a plan to the City outlining corrective actions for
achieving compliance with Effluent Requirements as applicable (the ‘Compliance Plan”) within
forty-eight (48) hours of written notice of noncompliance given by the City;

(3) the City will review and provide written comments on the Compliance Plan within
forty-eight (48) hours after receipt; and

(4) the Company will be responsible for performing any and all operational
modifications as specified by the Compliance Plan. The review of, comment on, or the failure of
the City to comment on any Compliance Plan proposed by the Company shall not (i) relieve the
Company of any of its responsibilities under this Agreement, (ii) be deemed to constitute a
representation by the City that the corrective actions proposed in any such Compliance Plan will
cause the Facility to be in compliance with the Effluent Limits, as applicable, or (iii) otherwise
impose any liability on the City.

Company shall be liable for fines or penalties which may be imposed by any Governmental Body,
regulatory or other enforcement agency for violations occurring on or after the Commencement
Date, as a result of the failure of the Facility to conform to the Effluent Limits and failure to comply
with the terms and conditions of any duly authorized permit, court order, administrative order, law,
statute, or ordinance for reasons resulting from Company’s breach, negligence or willful
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misconduct during the term of this Agreement. City will assist Company to contest any such fines
in administrative proceedings and/or in court prior to any payment by Company. Company shall pay
all costs of contesting any such fines whether incurred by the Company or City.

Company shall not be liable for fines or civil penalties that result from violations (i) that occurred
prior to the Commencement Date of this Agreement; (ii) for the effects of prior violations that have
contributed to the assessment of any fine or civil penalty caused by Company’s negligent
operations; (iii) penalties that result from inadequate infrastructure or investment in the technology
necessary to comply with permit requirements and/or changes in applicable regulations or (iv) are
otherwise directly related to the ownership of the Project.

Section 3.10 Fees and Payments

Section 3.10.1 [RESERVEDJ

Section 3.10.2 Pass Through Costs

Pass Through Costs for any Billing Month shall be the sum of the costs and expenses (set
forth in Schedule 12 hereto), exclusive of profit to the Company or any Company Affiliate, which
were incurred by the Company during such Billing Month, provided that the Company provides
documentation of such costs and expenses; provided further, however, that electricity Pass Through
Costs shall be reimbursed up to the maximum usage amount (quantity) set forth in Schedule 12.

Section 3.10.3 Service Fee

Comniencing with the first Billing Month and for each Billing Month thereafter, the City
shall pay to the Company a Service Fee for managing, operating and maintaining the Facility
pursuant to the terms and conditions of this Agreement. The Service Fee paid shall be dependent
upon the phase of operation of the Facility. The initial Service Fee shall be the Phase A Service Fee.
The Phase A Service Fee shall terminate on the Acceptance Date and the Phase B Service Fee shall
commence. Except as otherwise provided in this Agreement, the Service Fee includes all
compensation to the Company for managing, operating and maintaining the Facility. The Service
Fee shall be due and payable at the beginning of the month of service in increments of 1/12th each
during each month of a Contract Year.

Section 3.10.4 Service Fee Adjustment

The Service Fee shall be consistent with the private activity limitations described in Section
141 of the Internal Revenue Code and regulations and official interpretations issued thereunder,
including, without limitation, Revenue Procedure 97-13. The City shall have the right to equitably
adjust the Service Fee payment formula over the course of the Contract Term as follows:

(1) as necessary to comply with the private activity limitations described in Section 141
of the Internal Revenue Code and regulations and official interpretations issued thereunder,
including, without limitation, Revenue Procedure 97-1 3. Notwithstanding any provision hereof to
the contrary, the City and the Company agree that the City shall be under no obligation to, and shall
not, pay compensation for services to the Company to the extent that such payment would result in
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less than 80% of the Company’s compensation for services for such contract year being based on a
periodic fixed fee or would result in any portion of the Company’s compensation being based on net
profit, as such terms are defined in Revenue Procedure 97-13. The City and the Company further
agree that any payment or portion thereof that is not made by virtue of the first sentence of this
paragraph shall be paid to the Company, without interest, during the next annual period in which
such payment will not result in less than 80% of the Company’s compensation being based on a
periodic fixed fee and in which such payment will not be based on net profit or, if in the last
Contract Year, in the year immediately thereafter. It is the intent of the City and the Company that
this Agreement shall be construed and applied so as to constitute a management contract that does
not result in private business use of property financed by the City within the meaning and intent of
Revenue Procedure 97-13, and no payments shall be made to the Company hereunder that would
result in such private business use under Revenue Procedure 97-13. Any such adjustments shall be
such that the fixed and variable components of the Service Fee are within the specified percentages
allowed by the private activity limitations described in Section 141 of the Internal Revenue Code
and regulations issued thereunder. Adjustments shall not entitle the Company to additional
compensation. Should such adjustments not be possible so that continued compliance with the
private activity limitations described in Section 141 of the Internal Revenue Code and regulations
issued thereunder is not possible, the City reserves the right to terminate this Agreement upon thirty
(30) days notice to the Company. Any such termination shall be deemed to be a Termination for
Convenience pursuant to and governed by Section 8.4.1 hereof;

(2) if the average ranges for flow and loadings fall +10%outside of the annual ranges
specified in Schedule 1 hereof, the Company and the City shall negotiate in good faith to adjust
upward or downward the Service Fee in accordance with the adjustment methodology set forth in
Schedule 13 incorporated by reference herein and made a part hereof;

(3) by (i) mutual agreement of the parties as to the amount and/or methodology and (ii)
determination by the City that any such adjustment will not contravene the Applicable Law
(including, without limitation, any law relating to procurement) or the private activity limitations
described in Section 141 of the Internal Revenue Code and regulations and official interpretations
issued thereunder, including, without limitation, Revenue Procedure 97-13; and

(4) annually on the anniversary date of the Commencement Date, the Service Fee will be
adjusted to reflect changes in the CPI as outlined in Schedule 13 hereto, such adjustment shall
utilize the percentage change in CPI for the prior 12 month period using all monthly indices
published for that 12 month period.

Section 3.10.5 Cost Savings

The Company shall use good faith efforts to pursue improvements in the effectiveness and
efficiency of the operation, maintenance and management of the Facility that may reduce the
Service Fee or Pass Through Costs. Any Company proposals for such improvements, including the
costs, benefits and anticipated net savings, shall be provided to the City in writing. If the City
approves any such proposals, and if implementation of any such proposal results in net savings to
the City as determined by the City, the City shall pay the Company an amount equal to fifty percent
(50%) of the aggregate net savings actually realized by the City resulting from the implementation
of any such proposal. Such share of net savings shall be, at the discretion of the City, either (i) a
one-time payment to the Company, or (ii) an annual payment, depending on the nature of the
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modification and the resulting net savings. Any such payment shall be consistent with the private
activity limitations described in Section 141 of the Internal Revenue Code and regulations and
official interpretations issued thereunder, including without limitation Revenue Procedure 97-13.

Section 3.11 Additional Compliance Obligations

Should the Company fail to timely perform any other aspects of the work scope contained in
this Agreement, including reporting and administrative requirements, and should such failure
continue following written notification to cure and a five (5) business day period to cure, the
Company shall, be liable to the City for all other remedies afforded the City under this Agreement
and a noncompliance assessment in the amount of $1,000 per day until such time as the noted
deficiency is corrected. In the event of repeated failure to timely perform such aspects of this
Agreement within any twelve (12) month period, such fine shall be increased to $2,000 per day
until such time as the noted deficiency is corrected, provided however, that the total noncompliance
assessment compelled in accordance with this section shall not exceed a maximum amount of
$60,000.

ARTICLE IV
CAPITAL IMPROVEMENTS -DEVELOPMENT PHASE

Section 4.1 Development Phase -Generally

The period beginning on the Commencement Date and ending on the Construction Date
shall be referenced herein as the “Development Period.” During the Development Period, the
obligations of the parties with regard to the Capital Improvements shall be as provided for in this
Article and the obligations of the parties to proceed with their respective obligations during the
Construction Period shall not commence until all Construction Date Conditions have been satisfied.

Section 4.2 Site Suitability Confirmation

Section 4.2.1 Site Familiarity

The Company acknowledges that the Company’s agents and representatives have visited,
inspected and are familiar with the Site; that the Company is familiar with all local and other
conditions which may be material to the Company’s performance of its obligations under this
Agreement (including, but not limited to transportation; seasons and climate; access, availability,
disposal, handling and storage of materials and Equipment; and availability and quality of labor and
Utilities), and has received and reviewed all information regarding the Site provided to it as part of
the RFP process or obtained in the course of performing its obligations hereunder.

Section 4.2.2 Structural Suitability Risk

Based on the Site investigations and other inquiries made by the Company prior to the
Contract Date and consistent with the Company’s Development Period obligations set forth in
Section 4.3.1 hereof, which the Company acknowledges to be sufficient for this purpose (to the
extent existing Site conditions were discoverable with reasonable investigation).
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Section 4.3 Company Responsibilities During the Development Period

Section 4.3.1 Obligation to Proceed

Promptly following the Contract Date, the Company shall proceed at its own cost and
expense, to exercise good faith and due diligence in order to promptly satisfy all of the following
Company responsibilities:

(a) Permit Applications and Fee Payments. The Company shall prepare and
submit, on behalf of the City as applicant the general building permit, and any other permits,
applications, or approvals are the responsibility of the City.

(b) Legal Entitlements. The Company shall submit, on behalf of the City as
applicant, applications and take all other steps which are necessary to obtain all Legal Entitlements
required to be issued under Applicable Law before the Construction Date, in form and substance
satisfactory to the City.

(c) Site-Related Plans. The Company shall prepare and submit to the
appropriate Governmental Body, as required, any and all plans necessary for issuance of any
Permit.

(d) Information to Support Site Easements. In the event that the City is
required to grant Utility easements on the Site in connection with the Capital Iniprovements, the
Company shall provide complete descriptions of all Utility connections and routes on the Site
necessary for such purposes.

(e) Utilities. The Company shall make all arrangements necessary to tie into
existing piping and if any new Utilities are required it shall be handled as a change under this
Agreement at City cost.

(f) Technical Materials and Safety Plans. The Company shall provide to the
City copies of all plans, technical specifications, blueprints, drawings, reports and other design
documents and safety plans prepared by or on behalf of the Company prior to the Construction Date
for permitting, regulatory compliance, financing, bonding, credit enhancement and insurance
purposes. Documents to support Permit applications shall be submitted to the City for review prior
to submittal to permitting agencies.

(g) Construction Plans. All drawings, blueprints, plans and specifications
prepared shall be consistent with all terms and conditions of this Agreement, and shall be subject to
review and comment by the City.

(h) Construction Performance and Payment Bond. On or before the
Construction Date, the Company shall provide financial security for the performance of its and the
Contractor’s Construction Period obligations hereunder through Construction Performance and
Payment Bonds issued by a surety acceptable to the City. The Construction Performance and
Payment Bonds shall be issued in a form as approved by the City upon Construction notice to
proceed and in the amount of the Fixed Construction Price.
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(1) Applicable Law Compliance. The Company shall comply with all other
requirements of Applicable Law pertaining to the activities constituting the Construction Date
Conditions.

(j) Insurance. The Company shall submit to the City the necessary Certificates
of insurance policies for all Insurance specified in Schedule 6 hereto.

(k) Emergency Response Plan. The Company shall have completed and
furnished to the City, and the City shall have accepted, the Emergency Response Plan described in
Schedule 3 hereto.

(1) Financing Assistance. The Company shall cooperate with and assist the
City in providing any information, certifications or documents which reasonably may be required in
connection with the usage of City funds to pay the Fixed Construction Price.

(m) Representations. The representations of the Company set forth in Sections
and hereof and of the Guarantor set forth in the Guaranty shall be true and correct in all

material respects as of the Construction Date as if made on and as of the Construction Date, and the
Company shall deliver to the City a certificate of an authorized officer of each to that effect,
together with appropriate certified authorizing resolutions and incumbency certificates

(n) Documents Evidencing Required Activities. The Company shall have
provided to the City copies of all filings and reports conducted, prepared or obtained with respect to
or evidencing the Company’s activities pursuant to this Section 4.3.

(o) Financial Condition. The Company shall provide audited financial
statements of the Guarantor for the most recently completed fiscal year. The Company shall
provide financial information regarding the Company sufficient to satisfy the City with respect to
the Company’s financial condition. Since the Contract Date, there shall not have occurred any
change, financial or otherwise, in the condition of the Company or the Guarantor that would
materially and adversely affect the ability of the Company or the Guarantor to perform its respective
obligations under this Agreement or the Guaranty.

(p) Opinions of Counsel. The Company shall deliver to the City such favorable
opinions of counsel for the Company and the Guarantor as to corporate status, no conflict, no
material litigation, and the valid, binding, and enforceable nature of this Agreement, in customary
form for financing transactions, as to the matters of law covered by the representations of the
Company set forth in Sections 9.2 and hereof, the representations of the Guarantor set forth in
the Guaranty, and as to such other matters of law as the City may reasonably request.

(q) Notice of Default. The Company shall provide to the City, promptly
following the receipt thereof, copies of any notice of default, breach or noncompliance received
under or in connection with any Permit or any other matter pertaining to the Development Period.

Section 4.4 Responsibilities During the Development Period
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Promptly following the Contract Date, the City shall proceed at its own cost and expense to
exercise good faith and due diligence in order to satisfy all of the following City responsibilities.

Section 4.4.1 Financing

The City shall utilize the established reserve account funding for the Capital Improvements.
The Capital Improvements and operations will be performed by the Company to comply with all
federal, State, and local laws, ordinances, rules, regulations and requirements. The Company will
comply with all financing laws and regulations.

Section 4.4.2 Legal Entitlements

The City shall cooperate with the Company in the submittal, on behalf of the City as
applicant, all applications for Legal Entitlements which the Company is obligated to submit
pursuant to Section 4.3 hereof.

Section 4.4.3 Representations

The representations of the City set forth in Section 9.1 hereof shall be true and correct in all
material respects as of the Construction Date as if made on and as of the Construction Date, and the
City shall deliver to the Company a certificate of an authorized official to that effect, together with
appropriate certified authorizing resolutions and incumbency certificates.

Section 4.5 Construction Date Conditions

Section 4.5.1 Construction Date Conditions

The obligations of the Company and the City to proceed with their respective obligations
hereunder during the Construction Period shall not commence until all of the following conditions
are satisfied or waived in writing by the City and the Company (the ‘Construction Date
Conditions”):

(a) Company Development Period Responsibilities. The Company shall have
fulfilled all of its responsibilities with respect to the Development Period under Section 4.3 hereof.

(b) Development Period Responsibilities. The City shall have fulfilled all of its
responsibilities with respect to the Development Period under Section 4.4 hereof.

(c) Legal Entitlements. All Permits and other Legal Entitlements required to
commence construction of the Capital Improvements shall have been issued or obtained and shall
be in full force and effect.

(d) Acceptability and Effectiveness of Documents. All of the documents,
instruments and agreements identified in this Section 4 shall be in form and substance reasonably
satisfactory to both parties, and shall be valid, in full force and effect and enforceable against each
party thereto as of the Construction Date. No such documents, instruments or agreements shall be
subject to the satisfaction of any outstanding condition precedent except those expressly to be
satisfied after the Construction Date, no party to any such document, instrument or agreement shall
have repudiated or be in default or imminent default thereunder, and each party shall have received
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such certificates or other evidence reasonably satisfactory to it of such facts as such party shall have
reasonably requested. The City and the Company shall each proceed at their own cost and expense,
in good faith and with due diligence, to take such actions as may reasonably be under their
respective control in order to satisfy the condition set forth in this Subsection 4.5.1(d).

(e) Legal Proceedings. There shall be no Legal Proceeding which (1)
challenges, or might challenge, directly or indirectly, the authorization, execution, delivery, validity
or enforceability of this Agreement or the Guaranty, or (2) seeks to enjoin or restrict the use of the
Site for the purposes contemplated by this Agreement or seeks damages, fines, remediation or any
other remedy in connection with the environmental condition or any other factor pertaining to the
Site.

(1) No Change In Law. No Change in Law shall have occurred after the
Contract Date that would make the authorization, execution, delivery, validity, enforceability or
performance of this Agreement or the Guaranty a violation of Applicable Law.

Section 4.5.2 Required Development Milestone Completion Dates

Without limiting the Company’s obligations under Section 4.3 hereof, and notwithstanding
the occurrence of any Uncontrollable Circumstances, the Company shall meet, complete and satisfy
in full the following milestones by the dates indicated:

Milestone Guaranteed Completion Date

(1) Submit to the City the final plan 180 days after the Contract Date
for the Capital Improvements

(2) Submit to the City all applications 180 days after the Contract Date
for Legal Entitlements

Section 4.5.3 Conditions to Legal Entitlements

The Company shall apply on behalf of the City for any Legal Entitlement required to assure
that the terms and conditions are not inconsistent with the Company’s obligations hereunder, and
shall notify the City of any terms and conditions proposed by the issuing or approving
Governmental Body that are more stringent or burdensome than the standards set forth in Schedule

I hereto. Within ten (10) days of the receipt of information as to proposed terms, conditions or
requirements to be contained in any draft or final Legal Entitlement, the Company shall provide the
City with written notice of its determination and reasoning as to whether and why the terms and
conditions of any such draft or final Legal Entitlement are more burdensome or stringent than those
set forth in Schedule 1 hereto. In the event the Company claims that such Legal Entitlement
contains conditions or requirements which are more burdensome or stringent than those set forth in
Schedule 1, and therefore constitutes a Change in Law, the Company shall provide the City with
notice and information required pursuant to Subsection 5.14.3 hereof.

Section 4.5.4 Denial of a Legal Entitlement

In the event that at any time during the Development Period any application (or appeal from
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the denial of an application) for a Legal Entitlement required to be obtained by the Company
hereunder for the Capital Improvements is denied, the City may elect to either (1) direct the
Company to appeal the denial at the sole cost and expense of the City, or (2) terminate this
Agreement, with the same effect as if the Company had terminated this Agreement upon a failure of
the parties to satisfy the Construction Date Conditions contained in Section 4.5 hereof by the time
required under Subsection 4.6.2 hereof. The City shall make any such election within sixty (60)
days of the date it receives final formal notice of the denial action. If the City elects to direct the
Company to appeal the initial denial, denial at a higher appellate level of the same Legal
Entitlement shall give rise to additional termination options. Any election by the City to direct an
appeal shall not operate to extend the date by which either party may terminate this Agreement
under Subsection 4.6.2 hereof.

Section 4.5.5 Satisfaction of Conditions

The parties will give each other prompt notice when each Construction Date Condition has
been achieved. Upon the satisfaction or waiver in writing by both the City and the Company of all
of such Construction Date Conditions, the parties shall hold a formal closing, acknowledging such
satisfaction and certifying that the Construction Date has occurred. Written documents or
instruments constituting or evidencing satisfaction of the Construction Date Conditions shall be
furnished to each party prior to or on the Construction Date.

Section 4.5.6 Failure of Conditions

If, by the date that is one day after the eighteen (18) month anniversary of the Contract
Date, all of the Construction Date Conditions for which the Company is responsible are not either
satisfied by the Company or waived by the City, then the Company shall pay to the City, in addition
to other costs and expenses required to be paid pursuant to this Agreement, a daily delay non
compliance assessment in the amount of $1,000 for each day that such Construction Date
Conditions remain unsatisfied after said date until any termination of this Agreement for an Event
of Default, up to a total of thirty (30) days of delay non-compliance assessments. In the event that
the Construction Date Conditions are not either satisfied or waived as required hereunder due to the
sole fault of the City, then schedule relief will be granted by the City consistent with documented
evidence of such fault and delay provided by the Company to the City’s satisfaction.

The parties agree that, since the City’s actual damages if all of the Construction Date
Conditions for which the Company is responsible are not either satisfied by the Company or waived
by the City prior to that date which is one day after the twelve month anniversary of the Contract
Date would be difficult or impossible to ascertain, the non-compliance assessment provided for in
this Section, in addition to the other costs and expenses required to be paid pursuant to this
Agreement, are intended to place the City in the same economic position in which it would have
been had such Construction Date Conditions been satisfied on or prior to the twelve month
anniversary of the Contract Date.

Section 4.6 City Termination and Suspension Options During the Development
Period

Section 4.6.1 City Convenience Termination Option During the Development
Period
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The City shall have the right at any time prior to the Construction Date, exercisable in its
sole discretion for any reason by written notice to the Company, to terminate this Agreement. Upon
any such termination, the City shall reimburse the Company for its substantiated actual direct costs
incurred and any expenses paid or incurred to third parties from the Contract Date to the date on
which this Agreement is terminated by the City, less any amounts already paid to the Company;
provided, however, that all such costs and expenses must have been (a) directly related to the
Company’s performance of its Development Period obligations set forth in Section 4.3.1 hereof, and
(b) necessary to be performed prior to the Construction Date.

Section 4.6.2 City Suspension Option During the Development Period

The City shall have the right at any time prior to the Construction Date, exercisable in its
sole discretion, for any reason by written notice to the Company and without terminating this
Agreement, to suspend the obligations of the Company and the City to seek the fulfillment of the
Construction Date Conditions. Upon any such suspension, the City shall reimburse the Company for
is substantiated actual direct costs incurred and expenses paid or incurred to third parties from the
Contract Date to the date on which this Agreement is suspended by the City, less any amounts
already paid to the Company; provided, however, that all such costs and expenses must have been
(a) directly related to the Company’s performance of its Development Period obligations hereunder,
and (b) necessary to be performed prior to the Construction Date. The Company shall not be further
obligated during the suspension to seek to fulfill the Construction Date Conditions. The City may in
its sole discretion, at any time thereunder, upon written notice to the Company, reinstate the
obligations of the Company to fulfill the Construction Date Conditions, and thereupon an amount
equal to all expenses previously reimbursed to the Company shall be deducted from the Fixed
Construction Price and the obligations of the Company as to the Construction Date Conditions shall
resume. If the City does not reinstate the obligation of the Company to seek to fulfill the
Construction Date Conditions within twelve (12) months following the suspension, the Company
may, at any time thereafter, terminate this Agreement upon written notice to the City.

Section 4.6.3 Cost of Records and Reporting

During the Development Period, the Company shall prepare and maintain proper, accurate
and complete records of the cost and description of the permitting and other Development Period
costs of the Company since the Contract Date which are directly related to the Company’s
obligations under this Agreement, the cost of which would be the responsibility of the City if the
City were to elect to suspend or terminate this Agreement pursuant to Subsection 4.6 hereof. All
financial records of the Company and its Subcontractors shall be maintained in accordance with
generally accepted accounting principles and auditing standards. Specific requests by the Company
for the payment of reimbursable expenses shall include documentation substantiating such expense.
In addition, on the Contract Date and on the first day of each month thereafter, the Company shall
provide to the City an itemized list of all work related to the Capital Improvements expected to be
undertaken in the following month and the expected costs thereof.

Section 4.6.4 Delivery of Development Period Work Product to the City

Concurrent with payment by the City to the Company of any amount due on termination or
suspension of this Agreement by the City under this Section 4.6, the Company shall deliver to the
City all its Development Period work product for the Capital Improvements during the period
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commencing on the Contract Date and ending on the date of payment. Such work product
immediately shall become the property of the City and shall include, without limitation, all plans,
specifications, designs, drawings, renderings, blueprints, manuals, equipment layouts, and Legal
Entitlements and related applications, submittals and other information prepared for the purpose of
planning, designing, constructing and operating the Capital Improvements and securing Legal
Entitlements.

Section 4.7 Termination for Cause During the Development Period

The City shall have the right during the Development Period to terminate this Agreement for
cause and to pursue all remedies available pursuant to Article VIII hereof, without cost or liability
to the City, based upon (1) any failure of the Company to satisfy the Development Period
responsibilities specified in Section 4.3 hereof by the required date or failure by the Company to
meet the Construction Date conditions under Section 4.5 hereof by the date that is the twelve month
anniversary of the Contract Date or (2) the occurrence of an Event of Default during the
Development Period by the Company. The Company shall have the right during the Development
Period to terminate this Agreement for cause and pursue all remedies available pursuant to Article
VIII hereof, based upon the occurrence of an Event of Default during the Development Period by
the City.

ARTICLE V
DESIGN AND CONSTRUCTION OF THE CAPITAL IMPROVEMENTS

Section 5.1 Construction Period -Generally

The period beginning on the Construction Date and ending on the Acceptance Date shall be
referred to as the Construction Period. The Company shall complete all Capital Improvements
during the Construction Period; provided, however, that the Company shall not begin construction
at the Site until after issuance by the City of the Notice to Proceed. During this period, the Company
shall be entitled to payments for construction of the Capital Improvements as provided in this
Article and Schedule 14, and will be entitled to the Proposal A Service Fee as set forth in Schedule
13 hereto.

Section 5.2 Facility Ownership

The Facility shall be owned by the City or its designee or assignee for financing purposes at
all times. The Company shall perform the Capital Improvements and other Services provided for
herein as an independent contractor and shall not have any ownership or other property interest in
the Facility or the Site.

Section 5.3 Authorized Representative

The City and the Company shall each designate in writing by the Construction Date a person
to transmit instructions, receive information and otherwise coordinate service matters arising
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pursuant to this Agreement during the Construction Period (each, an “Authorized Representative”).
Either party may designate a successor or substitute Authorized Representative at any time by
written notice to the other party.

Section 5.4 Design and Construction Generally

Section 5.4.1 Commencement of Design and Construction

Following the Construction Date, the City shall have the right to issue a written Notice to the
Company to begin the Construction Work (the “Notice to Proceed”). The Notice to Proceed shall be
issued within thirty (30) days of the Construction Date unless the City provides a reason to the
Company that the Notice to Proceed cannot be issued within such period. Immediately following
the issuance of the Notice to Proceed, except as otherwise provided in Section 5.4 hereof, the
Company shall commence and proceed to undertake, perform and complete the Capital
Improvements in accordance with all provisions of this Agreement. The time for the Company’s
construction of the Capital Improvements work shall be computed from the date of issuance of the
Notice to Proceed. The Company’s failure to achieve Acceptance on or before sixty (60) days after
Acceptance Tests shall result in the assessment of delay non-compliance assessments in the amount
of $1,000 for each day it fails to achieve Acceptance, up to a total of sixty (60) days.

Section 5.4.2 Elements of the Capital Improvements Construction

The Company shall identify the need for and oversee the design and construction of all
necessary wastewater system capital improvements to meet the bio-solids processing and odor
control requirements necessary to achieve compliance with all Applicable Law and the City
objectives and requirements for bio-solids processing and odor control including but not limited to
the Capital Improvements set forth in Schedule 14 hereto (the “Capital Improvements”). In
constructing the Capital Improvements, the Company shall, in accordance with all of the terms and
conditions of this Agreement: (1) prepare the Site; (2) dispose of any demolition or construction
debris on the Site and any soil excavated therefrom; (3) supply and install all labor, materials and
equipment necessary to design and construct the Capital Improvements (4) monitor the Capital
Improvements construction work; (5) maintain continuous compliance with all Legal Entitlements
and Applicable Law; (6) allow free and unlimited access to the Facility by the City and/or its
representatives; (7) conduct the Acceptance Tests required; and (8) operate, maintain and manage
the Capital Improvements and the existing Facility as an integrated system following completion
and endorsement of the Acceptance Tests, all so that the Facility is suitable and adequate for
meeting all regulatory requirements and bio-solids / odor control objectives as provided herein.

Section 5.4.3 Liens and Subcontracts

The Company shall promptly discharge or bond any liens or encumbrances arising out of the
Company’s construction of the Capital Improvements or operation of the Facility and shall provide
evidence to the City of such bond or discharge within ten (10) business days of the placement of
such lien or encumbrance. Contracts and Subcontracts entered into by the Company for the
construction of the Capital Improvements shall neither supersede nor abrogate any of the terms or
provisions of this Agreement.

Section 5.4.4 Payment of Costs
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The Company shall pay directly all costs and expenses of the design and construction of the
Capital Improvements of any kind or nature whatsoever, without payment or reimbursement from
the City except through payment of the Fixed Construction Price, including any Fixed Construction
Price Adjustments, based on achievement of milestones listed in the drawdown schedule set forth in
Schedule 14 hereto. Such costs and expenses, without limiting the generality of the foregoing, shall
include all costs of permitting, regulatory compliance and Legal Proceedings brought against the
Company; payments due under the Construction Contract, contracts with Subcontractors or
otherwise for all labor and materials and equipment; legal, financial, engineering, architectural and
other professional services of the Company; general supervision by the Company of all design and
construction; the cost of all design and construction performed by or on behalf of the Company;
Company preparation of schedules, budgets and reports; keeping all construction accounts and cost
records; and all other costs required to achieve Acceptance. In accordance with Applicable Law, the
Company shall pay all wages and benefits to its employees when due and require its Subcontractors
to pay all wages and benefits of its employees when due.

Section 5.5 Company Design

Section 5.5.1 Sole Responsibility

The Company shall have the sole and exclusive responsibility for the design of the Capital
Improvements (with the exception of the Fenton sludge dryer) hereunder and the preparation of all
plans, technical specifications, drawings, blueprints or other design documents necessary or
appropriate to construct the Capital Improvements. Within the design capability and capacity of the
Facility, the Company warrants that the Capital Improvements (with the exception of the Fenton
sludge dryer), upon the occurrence of the Acceptance Date will be capable of achieving the
performance requirements specified in Schedules 1 and 14 hereof and Exhibit A All components,
materials, equipment and workmanship incorporated in the Work shall be of first class quality and
in accordance with Prudent Industry Practices and all relevant industry standards. The Company
shall ensure that this standard of performance is the standard it requires of each of its
subcontractors. The City shall have the right to review such design documents, but shall have no
right of approval with respect thereto except in order to confirm the compliance and consistency of
the design documents with the requirements set forth in Schedules 1 and 4 and Exhibit A hereto.
Any architects and engineers engaged by the Company related to the construction of the Capital
Improvements shall be licensed in the State, if required by law, experienced and qualified to
perform such services and shall be selected in the manner provided in Section 5.19 hereof.

Section 5.5.2 City Interest in Design Requirements

The Company acknowledges the City’s material interest in the provision of the Design
Requirements and, notwithstanding the Acceptance Standards and Performance Guarantees of the
Company and associated non-performance remedies of the City, agrees that no material or
substantial change to the Design Requirements shall be made except upon the terms and conditions
set forth in this Section and pursuant to a City Change Order given under Section 5.15 hereof.

Section 5.5.3 Company Requested Changes
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The Company shall have the right to request changes to the Design Requirements. At its sole
cost and expense, it must give written notice to the City containing detailed information concerning
the design changes and the expected effects thereof on the Company’s Performance Guarantees. The
notice shall contain sufficient information to determine that such changes (1) do not adversely affect
the ability of the Facility to be operated so as to meet the Performance Guarantees set forth in this
Agreement, (2) do not impair the quality, integrity, durability or reliability of the Facility as set
forth in the Design Requirements, (3) do not impair and are necessary for the Company to fulfill all
of its obligations under this Agreement, and (4) are feasible.

Section 5.5.4 City Approval of Changes

The City shall have the right to review all changes requested by the Company under this
Section, and if the City agrees in writing that the requested change meets the design change criteria
set forth in Subsection 5.5.3, then the City shall permit the change to the Design Requirements, and
the Company shall be responsible for all additional costs, including additional costs to the City,
resulting from such changes to the Design Requirements. No such change shall result in an increase
in the Fixed Construction Price or an extension of the Acceptance Date unless otherwise agreed by
the City in its sole discretion.

Section 5.6 Construction Practice

Unless the Design Requirements or this Agreement expressly provide otherwise, the
Company shall perform the Construction Work in a good and workmanlike manner and in
accordance with generally accepted construction practice and shall have exclusive responsibility for
all construction means, methods, techniques, sequences, and procedures necessary or desirable for
the correct, prompt, and orderly prosecution and completion of the Capital Improvements as
required by this Agreement.

Section 5.7 Construction Period Insurance

The Company or, with the consent of the City, the Company’s approved Contractor or
construction manager, shall, at its own cost and expense, obtain and maintain the Insurance in
accordance with Schedule 6 hereto. If the Company fails to pay any premium for the
Insurance, or if any insurer cancels any Insurance and the Company fails to obtain
replacement coverage so that the Facility and the Site remains insured on a continuous basis,
then, at the City’s election (but without any obligation to do so), the City may pay such
premium or procure similar insurance coverage from such company or companies as the City,
in its sole discretion, chooses, and upon such payment by the City the amount thereof shall be
immediately reimbursable to the City by the Company or deducted by the City from any
payment(s) due the Company. The Company shall not perform any construction work on the
Capital Improvements, or allow any of the Company’s or any Subcontractor’s employees on
the Site, during any period when any policy of Insurance is not in effect. The Company shall
take all steps necessary to assure the Facility remains continuously insured in accordance with
the requirements of this Agreement during the Contract Term, and that no gaps in coverage
occur. Should any such gap in coverage occur, the Company shall bear, indemnify and
defend the City against any and all expense arising out of the failure of the Company to
provide such continuous Insurance coverage. Deductible amounts shall be the responsibility
of the Company. The City and their employees, officers and consultants shall be additional
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insureds on applicable Insurance policies in accordance with Schedule 6 hereto. No material
change shall be made to the Insurance coverage in effect as of the Commencement Date
without the prior written consent of the City, which consent shall not be unreasonably
withheld.

Section 5.8 Compliance with Law and Equipment Operating Requirements

In designing, constructing, starting-up and testing the Capital Improvements, the Company
shall comply with Applicable Law, shall operate all Equipment and systems comprising the Facility
in accordance with good engineering practice and applicable equipment manufacturer’s
specifications and recommendations, and shall observe the same safety standards as are set forth in
Schedule 3 hereof with respect to the operation of the Facility.

Section 5.9 Legal Entitlements Necessary for Continued Construction

Company, at its own cost and expense and on behalf of the City as applicant, shall make all
further filings, applications and reports necessary to obtain and maintain all Legal Entitlements
required to be made, obtained or maintained under Applicable Law in connection with the
continuance of work with respect to the design, construction, start-up and testing of the Capital
Improvements. The City shall cooperate with be Company in connection with the foregoing
undertaking, and shall provide the Company with such relevant data or documents as are within its
control which are reasonably required for such purpose.

Section 5.10 Engagement of City Engineer

Section 5.10.1 The Duties

Company shall fully cooperate with any City Engineer designated by the City to assist it in
connection with the administration of this Agreement. In the performance of such services, the
Company agrees that the City Engineer may, without limiting other possible services to the City:
review and monitor construction progress, payments and procedures; confirm the completion of
specified portions of the Construction Work and review the release of City funds in payment of the
Construction Price; review proposed changes to the Design Requirements pursuant to Section 5.5.4
hereof; review and finalize Facility plans, drawings and specifications for compliance with the
Design Requirements; monitor the Acceptance Tests undertaken by the Company pursuant to
Article VI hereof and Schedule 15 hereto; review the validity of be Company’s written notice that
an Uncontrollable Circumstance has occurred; review and advise the City with respect to material
changes to the Facility during the Contract Term; and provide certificates and perform such other
duties or may be specifically conferred on the City Engineer hereunder. It is understood that the
services intended to be provided by the City Engineez- shall be of an observational and review nature
only, and that the City Engineer shall not have authority to interfere with, halt or delay in any way
the construction of the Facility or to require or approve changes to the Design Requirements or the
Company’s plans and specifications made in accordance therewith. The Company agrees to
cooperate with all reasonable requests made by the City Engineer in connection with the
performance of such duties for the City.

Section 5.10.2 Fees
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Any fees of the City Engineer and City personnel after the Acceptance Date shall be paid by
the City without reimbursement by the Company except as otherwise specifically provided by this
Agreement.

Section 5.11 Monthly Progress Report

The Company shall submit to the City a monthly progress report detailing work
accomplished and an updated schedule. The monthly progress report shall include a summary of
work activities during the reporting month, a listing of upcoming work activities, a listing of
submittals delivered during the reporting month, a listing of submittals scheduled for delivery the
following month, a listing of any permit violations, and an updated schedule which reflects critical
path activities. The updated schedule shall set forth major activities and reflect any change in the
Company’s estimated construction progress schedule from the schedule submitted the prior month.
The Company agrees that the Company’s submission of the monthly progress report is for the City’s
information only, and the City’s acceptance of the monthly progress report shall not bind the City in
any manner. Thus, the City’s acceptance of the monthly progress report shall not imply that the
City: (1) approves the Company’s proposed staffing or scheduling of the Construction Work; (2)
agrees or guarantees to the Company or any other person that the Company has the capacity or
ability to complete the Construction Work in accordance with the progress schedule, or that the
Construction Work can or will be completed in accordance with the monthly progress schedule; or
(3) consents to any changes in scheduling, or agrees to any extension of time, unless the City agrees
specifically in writing to the applicable change.

Section 5.12 Construction Monitoring, Observations, Testing and Uncovering of
Work

Section 5.12.1 Observation and Design Review Program

During the progress of the Construction Work through Acceptance, the Company shall at all
times during normal working hours afford the City and the City Engineer every reasonable
opportunity for observing all Construction Work at the Site. During any such observation, all
representatives of the City and the City Engineer shall comply with all safety and other rules and
regulations applicable to presence in or upon the Site or the Facility, including those adopted by the
Company, and shall in no material way interfere with the Company’s performance of any
Construction Work. The Company shall provide the City copies of the construction design
drawings, blueprints, detailed plans and technical Design Requirements and of all other Deliverable
Materials, including manufacturing and shop drawings.

Section 5.12.2 Company Tests

The Company shall conduct all tests of the Construction Work (including shop tests) or
inspections required by good engineering practice, by the Design Requirements, by Applicable Law
or for Insurance purposes. The Company shall give the City and the City Engineer reasonable
advance notice of tests or inspections prior to the conduct thereof; provided, however, that in no
event shall the inability, failure or refusal to attend or be present of the City or the City Engineer at
or during any such test or inspection delay the conduct of such test or inspection or the performance
of the Construction Work. If required by Applicable Law or for Insurance purposes, the Company
shall engage a registered engineer or architect at its sole cost and expense to conduct or witness any
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such test or inspection. All analyses of test samples shall be conducted by persons appearing on lists
of laboratories authorized to perform such tests by the State or federal agency having jurisdiction or,
in the absence of such an authorized list in any particular case, shall be subject to the approval of
the City, which consent shall not be unreasonably withheld. Acceptance Testing shall be conducted
in accordance with Schedule 15 hereto.

Section 5.12.3 City Tests, Observations and Inspections

The City, its employees, agents, representatives and contractors (which may be selected in
the City’s sole discretion), and all Governmental Bodies having lawful jurisdiction, may at any
reasonable time and with reasonable notice conduct such on-Site observations and inspections, and
such civil, structural, mechanical, electrical, chemical, or other tests as the City deems necessary or
desirable to ascertain whether the Construction Work complies with this Agreement. The City shall
pay for any test, observation or inspection requested by the City and any Governmental Bodies, and
the costs of such test, observation or inspection shall be borne by the City unless such test,
observation or inspection reveals a material failure of the Construction Work to comply with this
Agreement or Applicable Law, in which event the Company shall bear all reasonable costs and
expenses of such test, observation or inspection. In the event that any requested test, observation or
inspection causes a material delay in the construction schedule, the Acceptance Date shall be
extended to reflect the actual period of time needed for completion as directly caused by the
requested testing, but only if such testing, observation or inspection does not reveal any material
failure or noncompliance as set forth herein.

Section 5.12.4 Certificates and Reports

The Company shall secure and deliver to the City promptly, at the Company’s sole cost and
expense, all required certificates of inspection, test reports, work logs, certified payroll or approvals
with respect to the Construction Work as and when required by the Design Requirements,
Applicable Law or the Insurance Requirements. The Company shall provide to the City,
immediately after the receipt thereof, copies of any notice of default, breach or noncompliance
received by the Company under or in connection with, any Legal Entitlement, Subcontract,
Construction Performance Bond, the Guaranty or agreement pertaining to Facility and the
Construction Period.

Section 5.12.5 Notice of Covering Construction Work

The Company shall give the City reasonable notice of its upcoming schedule with respect to
the covering and completion of any Construction Work. The City shall give the Company
reasonable notice of any intended inspection or testing of such Construction Work in progress prior
to its covering or completion, which notice shall be sufficient to afford the City a reasonable
opportunity to conduct a full inspection of such Construction Work. At the City’s written request,
the Company shall take apart or uncover for inspection or testing any previously-covered or
completed Construction Work; provided, however, that the City’s right to make such requests shall
be limited to circumstances where there is a reasonable basis for concern by the City that the
disputed Construction Work conforms with the requirements of this Agreement. The cost of
uncovering, taking apart or replacing such Construction Work along with the costs related to any
delay in performing Construction Work caused by such actions, shall be borne as follows: (1) by the
Company, if such Construction Work has been covered prior to any observation or test required by
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the Design Requirements, Applicable Law or the Insurance Requirements or if such Construction
Work has been covered prior to any observation or test as to which the City has provided reasonable
advance notice hereunder; and (2) in all other cases, as follows: (a) by the Company, if such
observation or test reveals that the Construction Work does not comply with this Agreement, or (b)
by the City, if such observation or test reveals that the Construction Work complies with this
Agreement.

In the event such Construction Work does comply with this Agreement, the delay caused by
such observation or test shall be treated as having been caused by an Uncontrollable Circumstance
and any costs incurred with respect to such observation or test shall be borne by the City (through
and only through a Fixed Construction Price Adjustment). Either the City or the Company may
request confirmation of the test results by the Independent Panel, pursuant to Section 8.8.3 of this
Agreement.

Section 5.12.6 Meetings and Design and Construction Review

During the Construction Period, the Company and the City shall conduct meetings on a
monthly basis at a minimum. At such meetings, discussions shall be held concerning all aspects of
the construction of the Capital Improvements including, but not limited to, construction schedule,
progress payments, Extra Construction Work, shop drawings, catalogued and dated progress
photographs, and any shop test results. Monthly project construction progress reports containing all
relevant information shall be prepared by the Company and provided to the City at least five (5)
business days prior to-each monthly meeting, together with a list of agenda items for the meeting.
The Company shall also attend any on-call meeting which may be required by the City from time to
time in connection with the Construction Work, provided that the Company has at least twenty-four
(24) hours notice of such meeting. The Company shall provide to the City, for its planning,
budgeting and financing purposes, monthly estimates of the commencement date for start-up
operations, the date upon which the Acceptance Tests shall commence, and the Acceptance Date.

Section 5.13 Correction of Work

Section 5.13.1 Correction of Non-Conforming Construction Work

Throughout the Contract Term, the Company at its sole cost and expense, shall complete,
repair, replace, restore, rebuild and correct promptly any Construction Work which does not
conform with the Design Requirements and all other requirements of this Agreement.

Section 5.13.2 Election to Accept Non-Conforming Construction Work

The City may elect by Change Order, at the Company’s request, to accept Construction
Work that does not conform to the Design Requirements and charge the Company (by a reduction
in the Fixed Construction Price) for the amount agreed upon by the parties by which the value of the
Company’s services or Construction Work has been reduced.

Section 5.13.3 Relation to Other Obligations

The obligations specified in this Section establish only the Company’s specific obligation to
correct the Construction Work and shall not be construed to establish any limitation with respect to
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any other obligations or liabilities of the Company under this Agreement. This Section is intended
to supplement (and not to limit) the Company’s obligations under the Acceptance Test procedures
and standards and any other provisions of this Agreement or Applicable Law.

Section 5.14 Damage to the Construction Work

Section 5.14.1 Damage Prevention

From the Construction Date until Acceptance (or whenever earlier or later performing
Construction Work on the Site), the Company shall use care and diligence, and shall take all
appropriate precautions, to guard the Construction Work and the Site and the property of other
persons (including any materials, equipment, or other items furnished by the City) from damage
prior to the Acceptance Date. For such purpose, the Company shall provide fencing, protective
features (such as tarpaulins, boards, boxing, frames, canvas guards, and fireproofing), and other
safeguards to the extent the Company reasonably determines such are necessary and proper in the
performance of the Construction Work.

Section 5.14.2 Restoration

In case of damage or destruction to the Construction Work or the Site resulting from any
cause, and regardless of the extent thereof or the estimated cost of repair, replacement or
restoration, and whether or not any insurance proceeds are sufficient or available for the purpose,
the Company shall immediately undertake and complete the repair, replacement and restoration of
the damage or destruction to Construction Work to the character and condition thereof existing
immediately prior to the damage or destruction in accordance with the construction procedures set
forth herein, as applicable, all at the Company’s sole cost and expense, except in the event that such
damage or destruction is caused by City Fault.

Section 5.14.3 Notice and Reports

The Company shall notify the City immediately of any damage or destruction to the
Construction Work or the Site or any accident or permit violation on the Site, including but not
limited to, Hazardous Substance spills or releases, damage to sensitive areas, permit conditions
violations, fires and injuries. Additionally, the Company shall notify the insurers under any risk
insurance and all applicable Insurance of any damage or destruction to the Construction Work or the
Site, or any accidents on the Site, as promptly as possible after the Company learns of any such
damage, destruction or accidents. As soon as practicable after learning of any such occurrence, the
Company shall submit a full and complete written report to the City. The Company shall also
submit to the City within twenty-four (24) hours copies of all reports relating to the subject matter
of this subparagraph which are filed with, or given to the Company by, any insurance company,
adjuster, or Governmental Body.
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Section 5.15 Change Orders and Extra Construction Work

Section 5.15.1 Right to Issue Change Orders

The City, subject to the provisions of Subsection 5.15.6, may issue Change Orders
pertaining to any and all aspects of the Construction Work at any time and for any reason
whatsoever, whether and however such Change Orders revise this Agreement, add Extra
Construction Work or omit Construction Work or affect the Acceptance Date. Notwithstanding
anything contained herein to the contrary, the City shall have no obligation to request that the
Company perform any work outside of the work scope specifically set forth in this Agreement.

Section 5.15.2 Obligation to Complete Extra Construction Work

The Company shall, except to the extent excused under Subsection 5.15.6, undertake and
complete promptly all Extra Construction Work authorized under this Section. The Company shall
not perform any Extra Construction Work without a Change Order authorized by the City. The
Company shall be entitled to additional compensation for Extra Construction Work determined in
accordance with this Section (“Extra Payment”).

Section 5.15.3 Effect of Company Fault

The Company shall not be entitled to any Extra Payment for any Extra Construction Work,
if required by reason of any Company Fault.

Section 5.15.4 Cost Reductions

The Fixed Construction Price shall be reduced if and to the extent that any Change Order,
whether for omitted Construction Work or otherwise, results in any reduction in the Company’s cost
of the Construction Work.

Section 5.15.5 Proposal for Extra Work

The Company shall submit a written quotation on a lump-sum basis for Extra Construction
Work covered by any proposed Change Order. The Company shall include with each quotation Cost
Substantiation therefor and, with respect to any Extra Construction Work necessitated by
Uncontrollable Circumstances, the Company shall be limited to twelve and half percent (12.5%)
profit with respect thereto. Any such quotation shall be deemed the Company’s offer to the City,
binding for one hundred twenty (120) days to perform the Extra Construction Work at the price
quoted. In addition, each quotation shall include the effect, if any, of the Extra Construction Work
on the progress schedule, the Performance Guarantees, the Acceptance Date, the Fixed Construction
Price, the Service Fee and any of the other obligations of the Company under this Agreement.
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Section 5.15.6 Conditions to the Obligation to Proceed

The parties shall promptly proceed to negotiate in good faith to reach agreement on the price
to be paid the Company for the Extra Construction Work and on the effect of the Extra Construction
Work on any other obligations of the Company under this Agreement. The Company acknowledges
that it shall not be entitled to seek nor shall it receive a price for the Extra Construction Work which
is in excess of the fair market price of such Extra Construction Work, whether such work is to be
performed solely by the Company or by a Subcontractor under the Company’s supervision. The
Company shall not be obligated to proceed with the Extra Construction Work except following
agreement as to the price to be paid therefor and as to any adjustments to the Performance
Guarantees and its other obligations hereunder which are necessitated by the Change Order
requiring the Extra Construction Work. Payments for Extra Construction Work shall be paid only as
a Fixed Construction Price Adjustment, in accordance with Section 5.17.4. Except to the extent that
the City and the Company shall agree, no such work shall modify the Acceptance Date, or impair
the ability of the Company to meet the Performance Guarantees, comply with any other term or
condition of this Agreement, affect any right of the Company or impose any additional liability or
obligation on the Company under this Agreement.

Section 5.15.7 Disputed Work

If the Company is of the opinion that any Construction Work which it elects to perform in
the absence of any agreement hereunder is Extra Construction Work and not original Construction
Work (“Disputed Work”), the Company shall give the City a written notice of dispute before
commencing the Disputed Work.

Section 5.15.8 Notice; Waiver

The Company shall give at least thirty (30) days advance notice to the City in writing of the
scheduling of allbio Extra Construction Work and all Disputed Work. The Company’s failure to
give such written notice of Disputed Work under this Section shall constitute a waiver of Extra
Payment, any extension of time, and all other Loss-and-Expense whatsoever relating to the
particular Disputed Work.

Section 5.15.9 Sludge Dryer

Company has allotted a conservative line item allowance of $100,000 dollars which has
been included to inspect and repair the existing sludge dryer and restore it to service. Any
costs or expenses over $100,000 will be at the cost of the City’s and shall be handled as a
change order under this Section. City will decide what actions to take in regards to the repair
or replacement of the sludge dryer after receiving the inspection report.

Section 5.16 Deliverable Material

Section 5.16.1 Delivery and Use

The Design Requirements and all other documents forming any part of this Agreement shall
be and remain the property of the City and may be utilized for all appropriate public purposes in
reference to the Facility, provided that the City use of any such documents shall be at its own risk.
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As the Construction Work progresses (or upon the termination of the Company’s right to perform
the Construction Work), the Company shall deliver to the City all equipment, process, and materials
required for the Construction Work (‘Deliverable Material”), as described and set forth in Schedule
14 hereto together with the Operations and Maintenance Manual described at Section 3.3 hereof. If
any Deliverable Material utilized in the Construction Work is patented or copyrighted by other
persons (or is or may be subject to other protection from use or disclosure), the City shall, upon and
following the Construction Date, have a royalty-free perpetual license to use the same, but solely for
purposes of the ownership, construction, and operation of the Facility. However, if the Company
does not have the right to grant such a license, the Company shall obtain for the City such rights of
use as the City may request, without separate or additional compensation, whether such Deliverable
Material is patented or copyrighted or becomes subject to other protection from use before, during
or after performance of the Construction Work. The City shall have the right from and after the
Agreement Date to use (or permit use) of all such Deliverable Material, process or equipment, all
oral information whatsoever received by the City in connection with the Construction Work, and all
ideas or methods represented by such Deliverable Material, process or equipment, without
additional compensation.

Section 5.15.10 Injunction on Use

If the Company or the City is enjoined from using any Deliverable Material (or any affected
Construction Work) from and after the Construction Date for reasons other than Uncontrollable
Circumstances or City Fault, the City may, at the City’s option, require the Company (1) to provide,
at the Company’s expense, equivalent substitutes for the Deliverable Material (and any affected
Construction Work) (2) to take such steps necessary to eliminate the injunction or to otherwise
obtain the right to use the Deliverable Materials; or (3) to take such steps as to make the Deliverable
Materials non-infringing on any patent, copyright, trade secret or other intellectual property right.

Section 5.16 Payment of the Construction Price

Section 5.16.1 Construction Price Generally

The Company shall be entitled to receive the Construction Price for the Construction Work
on a progress basis in accordance with the terms of this Section. The Construction Price shall be the
sum of the Fixed Construction Price and the Fixed Construction Price Adjustments, as adjusted by
Change Orders.

Section 5.16.2 Fixed Construction Price

The Fixed Construction Price is an amount equal to $1,948,636, and shall be escalated
pursuant to Schedule 7. The Fixed Construction Price Index for the month in which the Notice to
Proceed is issued shall be prorated such that the Fixed Construction Price escalates only through the
date the Notice to Proceed is issued and not through such entire month. The Fixed Construction
Price shall not be adjusted after the date the Notice to Proceed is issued.
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Section 5.16.3 Fixed Construction Price Adjustments

The following items shall constitute the Fixed Construction Price Adjustments: (1) an
adjustment for Change Orders given pursuant to Section 5.15 hereof; and (2) an adjustment for any
increases in the following specific taxes: (a) increases in taxes imposed by the City at any time
during the Term of this Agreement and (b) increases in sales taxes imposed by the State during the
period from the Agreement Date through the Acceptance Date.

Section 5.16.4 Limitation on Payments for Construction Costs

The Company agrees that the Construction Price shall be the Company’s entire
compensation and reimbursement for the performance of the Construction Work, including
obtaining all Utilities that the Company will require to perform the Construction Work. In no event
shall the Company be entitled to any payment for Construction Costs in excess of the Construction
Price (including the adjustments provided for pursuant to Subsections 5.17.2, 5.17.3 and 5.17.4),
notwithstanding any cost overruns, except for additional amounts payable to the Company on
account of Uncontrollable Circumstances or Change Orders (except in the event of any City Fault,
as and to the extent provided in Article VIII hereof). The Company shall pay for or finance any such
excess Construction Costs which are the Company’s responsibility in any manner it chooses without
reimbursement from or other claim upon the City.

Section 5.16.5 Construction Disbursement Procedure

Upon the issuance of the Notice to Proceed by the City, the Company shall be entitled to
submit a requisition for the initial payment of the Fixed Construction Price set forth in the milestone
payments provided for in Schedule 14 hereto. Following the initial payment, the Company shall be
entitled to submit requisitions on a monthly basis and receive from the City the remainder of the
milestone payments, which (1) shall be made only upon completion of the milestone required to be
completed as the basis for such payment as set forth in Schedule 14 hereto, including additional
intermediate milestones to be developed as allowed by Schedule 14; (2) shall be subject to the
maximum payment limitations for each major milestone specified in Schedule 14 hereto; and (3)
shall be subject to the conditions of payment regarding disbursement disputes set forth in Section
5.18 hereof. Any Fixed Construction Price Adjustments shall be payable monthly when and as the
cost or expense constituting the Fixed Construction Price Adjustment is paid or incurred. Each
requisition shall be accompanied by a certificate of an authorized representative of the Company
certifying (1) the portion of the Fixed Construction Price which is payable to the Company (2) the
amount of Fixed Construction Price Adjustments which are payable to the Company, together with
Cost Substantiation for such amounts (3) that the Company is neither in default under this
Agreement nor in breach of any material provision of this Agreement such that the breach would,
with the giving of notice or passage of time, constitute an Event of Default, and (4) that all items
applicable to the milestone entitling the Company to request payment under the milestone payment
schedule in Schedule 14 hereto have been completed in accordance therewith and with the Design
Requirements. In addition, the Company shall submit all completed payment forms. The City shall
review the Company’s certified requisitions to the City for each Fixed Construction Price payment
and for Fixed Construction Price Adjustment payments, and within ten (10) business days of receipt
of the Company’s written submission shall verify or dispute in writing (or by telecommunication
promptly confirmed in writing) the Company’s certification that the Company has achieved the level
of progress indicated and is entitled to payment. The Company shall be entitled to payment within
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thirty (30) days of the expiration of such ten (10) business day period if (1) the City determines that
the work has progressed to the milestone indicated in the Company’s certified requisition or that the
costs constituting fixed Construction Price Adjustments have been paid or incurred and the City
provides written notice thereof to the Company, or (2) the City fails to verify or dispute the certified
requisition within ten (10) business days of receipt. Disputes regarding payments of the Fixed
Construction Price and Fixed Construction Price Adjustments shall be resolved in accordance with
Section 5.18 hereof.

Section 5.16.6 Information Supporting Requisition

The Company shall submit to the City, with each requisition the following:

(a) a reasonably detailed description of all Construction Work actually
completed to date;

(b) revisions to the progress schedule (or a revised progress schedule) which
shall reflect changes in the Company’s construction schedule since the date of the last requisition;

(c) notice of any Liens which have been filed together with evidence that the
Company has bonded against any such Liens;

(d) any other documents or information relating to the Construction Work or this
Agreement requested by the City or the City Engineer as may be required by Applicable Law, this
Agreement or generally accepted accounting practices and principles; and

(e) any construction progress photographs as may be requested by the City.

Section 5.16.7 Permissible Withholdings

The City may disapprove and withhold and retain all or any portion of any payment
requested in a requisition in any amount equal to the sum of:

(a) any amounts which are permitted under this Section hereof to be withheld
from any payment requested in any requisition;

(b) any amounts which are due the City under this Article;

(c) any delay non-compliance assessments;

(d) any indemnification amounts which are due and owing to the City under
Section 7.4 hereof;

(e) any other deductions which are required by Applicable Law;

(f) any payments with respect to which documents to be delivered in connection
therewith are not correct and complete;

(g) an amount equal to the cost to the City of performing any work in the event
of a failure by the Company or any Subcontractor to timely perform its obligations hereunder;
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(h) any payments with respect to which the Construction Work covered by such
requisition (or any previous requisition) does not comply with this Agreement;

(1) any payments with respect to which any person has filed a Lien resulting
from the acts or omissions of the Company in performing the Construction Work, where such Lien
remains unreleased or unbonded;

(j) any payments by the City due to the failure of the Company to make payment
properly to Subcontractors or for labor, materials and equipment; and

(k) all requisitioned payments, if an Event of Default of the Company has
occurred under Section 8.2 hereof.

Section 5.16.8 Set-Off

The Company hereby grants to the City a lien upon, security interest in and right of set-off
against, as security for all liabilities and obligations of the Company to the City arising under or
relating to this Agreement or any other documents related thereto, all deposits, credits, collateral,
proceeds and property of the Company, now or hereafter in the possession, custody, safekeeping or
control of the City or any entity under the control of the City (including any and all payments due
the Company from City). THE COMPANY HEREBY KNOWINGLY, VOLUNTARILY AND
IRREVOCABLY WAIVES ANY AND ALL RIGHTS TO REQUiRE THE CITY TO EXERCISE
ITS RIGHTS OR REMEDIES WITH RESPECT TO ANY OTHER COLLATERAL WHICH
SECURES ANY SUCH LIABILITY OR OBLIGATION, PRIOR TO EXERCISING ITS RIGHT
OF SETOFF WITH RESPECT TO SUCH PROPERTY OF THE COMPANY RELATED TO, OR
EMPLOYED IN THE PERFORMANCE OF THIS AGREEMENT.

Section 5.16.9 Required Company Certification

Any notice, certification, report or requisition delivered by the Company to the City in
connection with the Construction Work or payment therefor under this Agreement shall be
accompanied by a certificate of the Company affirming the accuracy thereof to the best knowledge
of the Company.

Section 5.17 Disbursement Dispute Procedures

Section 5.17.1 Dispute Notice

If the City disputes in writing pursuant to Section 5.17.6 that the Construction Work
required for any payment has progressed to the milestone indicated or disputes any requisition for
Fixed Construction Price Adjustments, such dispute notice from the City shall include the City’s
reasons for such dispute, in detail reasonably available to the City. After receiving such dispute
notice, the Company may make the necessary corrections and resubmit a certified requisition to the
City, or the City may agree on a revised amount, requisition or estimate, as applicable, in which
case the Company shall be entitled to payment.

Section 5.17.2 Dispute Resolution

If the Company is unable to reach agreement with the City as to the progress of work, the
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Company may exercise its right to Dispute Resolution pursuant to Section 8.8 hereof. The Company
shall not be entitled to payment of the amount so requisitioned and disputed except upon resolution
of the dispute in accordance with this Section; provided, however, that the Company shall be
entitled to all requisitioned amounts which are not in dispute. Nothing contained in this Section
shall be deemed to alter the rights of the parties, if any, under Article VIII hereof. The Company
shall continue the Construction Work while the dispute is being resolved.

Section 5.18 Personnel

Section 5.18.1 Personnel Performance

The Company shall enforce discipline and good order at all times among the Company’s
employees and all Subcontractors. All persons engaged by the Company for Construction Work
shall have requisite skills for the tasks assigned. The Company shall employ or engage and
compensate engineers and other consultants to perform all engineering and other services specified
in this Agreement and as required for the layouts, locations, and levels of the Construction Work.
Each such engineer and consultant shall have current professional registration or certification to
practice in the State (if required by law).

Section 5.18.2 Company Construction Superintendent

The Company shall designate an employee of the Company, any Affiliate of the Company,
or the Contractor or construction manager (the “Company Construction Superintendent”), who shall
be present on the Site with any necessary assistants on a full time basis when the Company or any
Subcontractor is performing Construction Work on the Site. The Company Construction
Superintendent shall, among other things:

(a) be familiar with the Construction Work and all requirements of this
Agreement;

(b) coordinate the Construction Work and give the Construction Work regular
and careful attention and supervision;

(c) maintain a daily status log of the Construction Work; and

(d) attend monthly construction progress meetings with the City.

The Company may change the person assigned as Company Construction
Superintendent, subject to the provisions of Subsection 5.19.4.

Section 5.18.3 City Rights With Respect to Key Personnel

The Company acknowledges that the identity of the key management and supervisory
personnel proposed by the Company and its Subcontractors was a material factor in the selection of
the Company to perform this Agreement. The Company shall utilize such personnel to direct
services unless such personnel are unavailable for good cause shown, however “good cause” for this
purpose shall not include performing services on other projects. In the event of any such
unavailability for good cause, the Company shall utilize replacement key management and
supervisory personnel of equivalent experience and reputation. Any such personnel change shall be
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proposed to the City for its approval within a reasonable advance time period.

Section 5.18.4 Labor Disputes

The Company shall have exclusive responsibility for all disputes or jurisdictional issues
among unions or trade organizations representing employees of the Company or its Subcontractors.
The City shall have no responsibility whatsoever for any such disputes or issues.

Section 5.19 Construction Books and Records

In order to insure that the City can review and approve changes in the Construction Price,
the Company shall prepare and maintain proper, accurate and complete books and records regarding
the Construction Work and all other transactions related to the permitting, design, construction,
start-up and testing of the Facility. The Company shall produce such construction books and records
(except financial ledgers and statements) for examination and copying in connection with the costs
of Change Orders, Extra Construction Work, Uncontrollable Circumstance costs, or other costs in
addition to the Fixed Construction Price on the basis of which the City may be responsible for
increases in the Service Fee payable hereunder with respect to work performed prior to the
Acceptance Date. The Company shall keep and maintain all such construction books and receipts
for at least six (6) years after the Acceptance Date, or such longer period during which any Legal
Proceeding with respect to the Facility commenced within six (6) years of the Acceptance Date may
be pending.

5.21 Sludge Dryer

The Parties agree that Company has no liability as it pertains to the Fenton Sludge Dryer and
its repair or replacement. Company has allotted a conservative line item allowance of $100,000
dollars which has been included to inspect and repair the existing sludge dryer and restore it to
service. City will decide what actions to take in regards to the repair or replacement of the sludge
dryer after receiving the inspection report.

ARTICLE VI
ACCEPTANCE OF THE FACILITY

Section 6.1 Acceptance - Generally

At such time during the Construction Period that the Company accomplished Substantial
Completion of the Facility, the Company shall then conduct the Acceptance Test as provided for in
this Article. Once the Acceptance Test has been successfully passed and Final Completion shall
have occurred, the Construction Period and Interim Operation Period shall end and the Future
Operation Period shall begin, provided, however, that in no event shall the Future Operation Period
begin after

____________

without the written approval of the City.

Section 6.2 Substantial Completion
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Section 6.2.1 Requirements for Substantial Completion

The Company shall not commence the additional operations in preparation for conducting
the Acceptance Tests until Substantial Completion has occurred. Substantial Completion shall occur
only when all of the following conditions have been satisfied:

(1) a preliminary or temporary certificate of occupancy has been issued for the
Facility, if required by Applicable Law;

(2) the Company is authorized, on a temporary or permanent basis, to operate the
Facility under Applicable Law, and such authorization has not been withdrawn, revoked,
superseded, suspended, or materially impaired or amended;

(3) all Utilities specified or required under this Agreement are connected and
functioning properly;

(4) the Company and the City have agreed in writing upon the Final Punch List
(or, if they are unable to agree, the City shall have prepared and issued the Final Punch List to the
Company within fifteen (15) business days of the Company having submitted its Final Punch List to
the City);

(5) the City has approved in writing, such approval not to be unreasonably
withheld, the certification by the Company that all Construction Work, excepting the items on the
Final Punch List, is complete and in all respects is in compliance with this Agreement;

(6) the Company has delivered to the City written certification from equipment
manufacturers that all major items of machinery and equipment have been properly installed and
tested in accordance with the manufacturers’ recommendations and requirements;

(7) the Company has delivered to the City a Claims Statement setting forth in
detail all claims of every kind whatsoever of the Company connected with, or arising out of, this
Agreement or the Construction Work and arising out of or based on events prior to the date when
the Company gives such statement to the City;

(8) the Company has delivered to the City the initial Operating Protocol and the
Operations and Maintenance Manual required to be delivered by Section 3.3 hereof;

(9) the Company has submitted and the City has reviewed and approved the plan
for Acceptance Testing as required by Schedule 15 hereto;

(10) the Company has submitted and the City has reviewed and approved the
Transition Plan; and

(11) the Company has submitted written certification that all of the foregoing
conditions have been satisfied and the City has approved the Company’s certification.

Alternatively, Substantial Completion shall occur on such earlier date (than would otherwise
be required by this Subsection) as certified by the City, which shall have the discretion to waive any
of the foregoing conditions.
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Section 6.2.2 Final Punch List

The Company shall submit a proposed Final Punch List to the City and the City Engineer
when the Company believes that the Construction Work has been substantially completed in
compliance with this Agreement. The “Final Punch List’ shall be a statement, approved by the
City, of repairs, corrections and adjustments to the Construction Work, and incomplete aspects of
the Construction Work, which:

(a) the Company can complete before the Company’s agreed date for Final
Completion and with minimal interference to the occupancy, use and lawful operation of the
Facility; and

(b) would represent, to perform or complete, a total cost of not more than one
and one-half percent (1.5%) of the Fixed Construction Price (unless the City determines that a
higher percentage is acceptable).

The Final Punch List shall be approved by the City, and completion of the Final Punch List
work shall be verified by a final walk-through of the Facility conducted by the City and the City
Engineer with the Company and the Company Engineer.
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Section 6.3 Notice of Start-Up Operations

Section 6.3.1 Submittal of Acceptance Test Plan

The Company shall prepare and submit an Acceptance Test Plan, which shall conform to the
requirements of Schedule 15 hereto in all respects.

Section 6.3.2 Notice of Substantial Completion

The Company shall provide the Authorized Representative of the City at least thirty (30)
days prior written notice of the expected date of Substantial Completion and of Capital
Improvements in preparation for conducting the Acceptance Tests.

Section 6.3.3 Notice of Commencement of Acceptance Test

The Company shall also provide the City with at least thirty (30) days prior written notice of the
expected initiation of the Acceptance Tests in accordance with the requirements of Schedule 15
hereto. At least ten (10) days prior to the actual commencement of Acceptance Testing, the
Company shall certify in writing that it is ready to begin Acceptance Testing in accordance with the
Acceptance Test Plan and Schedule 15 hereto.

Section 6.4 Acceptance Date Conditions

The following conditions shall constitute the “Acceptance Date Conditions,” each of which
may be satisfied in all material respects by the Company at its cost, expense and risk in order for the
Acceptance Date to occur, and each of which must be and remain satisfied as of the Acceptance
Date.

Section 6.4.1 Construction Date Condition

Each of the Construction Date Conditions shall be and remain satisfied as of the Acceptance
Date.

Section 6.4.2 Achievement of Acceptance Standards

The Company shall have completed the Acceptance Tests and such tests shall have
demonstrated that the Facility has met the Acceptance Standards.

Section 6.4.3 Substantial Completion

The Company shall demonstrate that Substantial Completion has occurred.

Section 6.4.4 Record Documents

The Company shall maintain current as-built or record drawings and documents, including
but not limited to shop drawings and manufacturer’s guarantees (“Record Documents”) at the
Facility for inspection by the City. The Company also shall have delivered to the City a final and
complete reproducible set of Record Documents, together with three copies thereof, in a size and
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form required by the City and as required by the Design Requirements and shall certify that the
Capital Improvements were constructed in accordance with the Design Requirements, including any
Change Orders. The Company shall provide an electronic file of the Record Documents in such
format as the City may specify.

Section 6.4.5 Equipment Warranties and Manuals

The Company shall be in possession of, and shall have delivered to the City, copies of the
warranties of machinery, Equipment, fixtures and Rolling Stock constituting a part of the Facility,
together with copies of all related operating manuals supplied by the equipment supplier.

Section 6.4.5 No Default

There shall be no Event of Default by the Company under this Agreement or by the Guarantor
under the Guaranty Agreement, or event which with the giving of notice or the passage of time
would constitute an Event of Default by the Company hereunder or an Event of Default by the
Guarantor under the Guaranty Agreement.

Section 6.5 Written Test Report

Within twenty (20) days following conclusion of the Acceptance Test, the Company shall
furnish the City Engineer with an Acceptance Test report consistent with the requirements of
Schedule 15.

Section 6.6 Concurrence or Disagreement with Test Results

Section 6.6.1 Acceptance Date Concurrence

If the Company certifies in its Acceptance Test Report delivered pursuant to Section 6.6
hereof that the full Acceptance Standards have been achieved, the City shall determine within thirty
(30) days of its receipt of such report, whether it concurs in such certification. If the City states in
writing that it concurs with the Company’s certification, the Facility shall be deemed to have
achieved Acceptance and the Acceptance Date shall be deemed to have been established on a
permanent basis on the date of such written concurrence.

Section 6.6.2 Acceptance Date Disagreement

If the City determines at any time during such thirty (30) day review period that it does not
concur with the Company’s certification that the full Acceptance Standards have been achieved, the
City shall immediately send written notice to the Company of the basis for its disagreement.

In the event of any such non-concurrence by the City, or in the event the City fails to act
within such thirty (30) day review period, the dispute shall be referred to the Independent Panel for
resolution. Acceptance shall not be deemed to have been achieved unless the Acceptance Test is
conducted in a unified and continuous manner as provided in the Acceptance Test Plan and
Schedule 15 hereto, and demonstrates that all of the Acceptance Standards have been met. In the
event the Company, in conducting such Acceptance Test, does not successfully meet each
Acceptance Standard, the City shall have the right, in its sole discretion, to permit the Company to
re-test the Facility for compliance only with the Acceptance Standards not previously achieved
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through an earlier Acceptance Test. Nothing in this Section shall prevent the Company from
repeating any Acceptance Test in order to establish the achievement of Acceptance.

Section 6.7 Extension Period

If Acceptance shall not have occurred on or before ninety days from Acceptance Test for
any reason other than Uncontrollable Circumstances or City Fault, the Company shall be entitled to
conduct or repeat the Acceptance Test at its sole cost and expense as often as it desires in order to
secure Acceptance of the Facility during the Extension Period, if applicable.

Section 6.8 Failure to Meet Acceptance Standard

If, as of the last day of the Extension Period (if applicable), the Acceptance Test has not
been conducted or has failed to demonstrate that the Facility operates at a standard equal to or
greater than the full Acceptance Standard, an Event of Default by the Company will be deemed to
have occurred under Section 8.2 hereof notwithstanding any absence of notice, further cure
opportunity or other procedural rights accorded the Company thereunder, and the City shall
thereupon have the right to terminate this Agreement upon written notice to the Company. Upon
any such termination, the City shall have all of the rights provided in Article VIII hereof upon a
termination of the Company for cause.

Section 6.9 Final Completion

Section 6.9.1 Requirements

“Final Completion” shall occur when all of the following conditions have been satisfied:

(a) Acceptance Achieved. The Acceptance Tests have been conducted and
Acceptance has occurred;

(c) Construction Work Completed. All Construction Work (including all items
on the Final Punch List) is complete and in all respects is in compliance with this Agreement;

(d) Deliverable Material and Record Documents Furnished. The Company has
furnished to the City all Deliverable Material and Record Documents required to be delivered prior
to Acceptance.

Section 6.9.2 Final Voucher and Claims Statement

The Company shall also prepare and submit to the City as soon as practicable following the
Acceptance Test, for purposes of demonstrating Final Completion and obtaining Final Completion
payment of the Construction Price (1) a voucher for payment of the Construction Price,
accompanied by a certificate of an authorized representative of the Company certifying (a) the
amount of the Fixed Construction Price which is payable (b) the amount of Fixed Construction
Price Adjustments which are to be added or subtracted from the fixed Construction Price (together
with Cost Substantiation if not previously submitted) (c) that all Construction Work has been
completed in accordance herewith and with the Design Requirements, and (d) that Acceptance of
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the Facility has occurred, and (2) a Claims Statement setting forth in detail all claims of every kind
whatsoever against the City in connection with or arising out of this Agreement or the Construction
Work the Company may have. The City shall review the certified voucher to the City for the
Construction Price and the Claims Statement and shall verify or dispute them in writing within
thirty (30) days of receipt. When the City determines them to be correct, the Company shall be
entitled to payment of the remainder of the Construction Price as of the date of the City’s
determination. In the event of disputes regarding the certification, the parties shall attempt in good
faith to resolve the dispute and, if they are unable to do so, the Company may exercise its right to
submit the dispute to resolution pursuant to Section 8.8 hereof.

Section 6.10 No Acceptance, Waiver or Release

Unless other provisions of this Agreement specifically provide to the contrary, none of the
following shall be construed as the City’s acceptance of any Construction Work which is defective,
incomplete, or otherwise not in compliance with this Agreement, as the City’s release of the
Company from any obligation under this Agreement, as the City’s extension of the Company’s time
for performance, as an estoppel against the City, or as the City’s acceptance of any claim by the
Company:

(1) the City’s payment to the Company or any other person of all or any portion of the
Fixed Construction Price;

(2) the City’s approval or acceptance of any drawings, submissions, punch lists, other
documents, certifications (other than certificates relating to completion or Acceptance of the Capital
Improvements), or Construction Work of the Company or any Subcontractor;

(3) the City’s review of (or failure to prohibit) any construction applications, means,
methods, techniques, sequences, or procedures for the Construction Work;

(4) the City’s entry at any time on the Site (including any area in which the Construction
Work is being performed);

(5) any inspection, testing, or approval of any Construction Work (whether finished or in
progress) by the City or any other person; or

(6) the failure of the City or any City consultant to respond in writing to any notice or
other communication of the Company.

ARTICLE VII
LIABILITY. INSURANCE, UNCONTROLLABLE CIRCUMSTANCES ANI

INDEMNIFICATION

Section 7.1 Liability

The Company shall be liable for injuries and death to any and all persons and for damage to

Gallup Draft Service Agreement 55



the Facility and the property of others to the extent they result from the intentional or negligent acts,
errors or omissions by the Company occurring in connection with, or arising out of, the design,
construction, start-up, testing, operation and maintenance of the Facility.

Section 7.2 Insurance

Section 7.2.1 General Requirements

At all times during the Contract Term, the Company shall maintain or cause to be maintained
insurance as required by Schedule 6 hereto and this Agreement against such risks and for such
amounts as are indicated on Schedule 6 hereto by, among other things, paying, as the same became
due and payable, all premiums with respect thereto.

Section 7.2.2 Insurers, Deductibles and City Rights

All Insurance shall be procured and maintained from financially sound and generally
recognized responsible insurance companies selected by the Company and authorized to write such
insurance in the State. The Company shall be responsible for any deductible amounts to the extent
related to the Company’s intentional or negligent act, error or omission. All policies evidencing
such insurance shall provide for (1) payment of the losses to the City, and to the Company as their
respective interests may appear, and (2) at least forty-five (45) days prior written notice of the
cancellation thereof to the Company and the City. All policies of insurance required by this Section
shall be primary insurance without any right of contribution from other insurance carried by the
City.

Section 7.2.3 Certificates, Policies and Notice

The Company shall deliver to the City, as soon as practicable after the execution of this
Agreement and within sixty (60) days prior to each Contract Year thereafter, a certificate setting
forth in reasonable detail the particulars as to all insurance policies which the Company is required
to maintain pursuant to this Section, listing the risks that are covered thereby, the name of the
insurers issuing such insurance, certifying that the same are in full force and effect and giving the
amounts and expiration dates of such insurance. The Company shall also supply the City with
certifications of coverage of said policies promptly following issuance by the insurers. Such policies
shall contain an endorsement to the effect that the insuring company shall notify the City at least
forty-five (45) days prior to the effective date of the cancellation or material negative change in the
provisions of such policy or policies. Whenever a Subcontractor is utilized, the Company shall
either procure and maintain or require the Subcontractor to procure and maintain during either the
Construction Period or the Operation Period comprehensive general liability, worker’s
compensation and motor vehicle liability insurance coverage subject to the requirements of
Schedule 6, covering damage caused by actions of the Subcontractor or its employees.

Section 7.3 Uncontrollable Circumstances

Section 7.3.1 Relief from Obligations

Neither party to this Agreement shall be liable to the other for any loss, damage, delay or
failure to perform any obligation to the extent it results from an Uncontrollable Circumstance. The
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occurrence of an Uncontrollable Circumstance shall not excuse or delay the performance of a
party’s obligation to pay monies previously accrued and owing under this Agreement.

Section 7.3.2 Notice and Mitigation

The party experiencing an Uncontrollable Circumstance shall notify the other party by telephone or
facsimile, on or promptly after the date the party experiencing such Uncontrollable Circumstance
first knew of the commencement thereof, followed within fifteen (15) days by a written description
of (1) the Uncontrollable Circumstance and the cause thereof (to the extent known) (2) the date the
Uncontrollable Circumstance began, its estimated duration, the estimated time during which the
performance of such party’s obligations hereunder shall be delayed, and the impact, if any, on the
Acceptance Date (3) the amount, if any, by which the Construction price or the Service Fee is
proposed to be adjusted as a result of such Uncontrollable Circumstance (4) its estimated impact on
the other obligations of such party under this Agreement, and (5) any areas where costs might be
reduced and the approximate amount of such cost reductions. Each party shall provide prompt
written notice of the cessation of such Uncontrollable Circumstance. Whenever such act, event or
condition shall occur, the party claiming to be adversely affected thereby shall, as promptly as
reasonably possible, use its best efforts to eliminate the cause therefor, reduce costs and resume
performance under this Agreement. While the delay continues, the affected party shall give notice
to the other party, before the first day of each succeeding month, updating the information
previously submitted. The Company shall furnish promptly (if and to the extent available to the
Company) any additional documents or other information relating to the Uncontrollable
Circumstance reasonably requested by the City.

Section 7.3.3 Conditions and Schedule Relief

If and to the extent that Uncontrollable Circumstances interfere with, delay or increase the
cost of the Company’s performing the Construction Work or the Operation Services in accordance
herewith, and the Company has given timely notice as required by this Section, the Company may
be entitled to an increase in the Construction Price or the Service Fee and may be entitled to an
extension of the schedule for performance equal the time lost as a result thereof. In the event that
the Company believes it is entitled to any cost or schedule relief on account of any Uncontrollable
Circumstance, it shall furnish the City written notice of the specific relief requested and detailing
the event giving rise to the claim within thirty (30) days after the giving of notice delivered pursuant
to Subsection 7.3.2. In connection therewith, the Company shall be required to establish that the
time delay requested is necessary, not merely that the Uncontrollable Circumstance occurred over a
given period. Within thirty (30) days after receipt of such a timely submission from the Company,
the City shall issue a written determination as to the extent, if any, it concurs with the Company
claim for schedule relief, and the reasons therefor.

Section 7.4 Indemnification

Section 7.4.1 Indemnification by the Company

The Company agrees that it shall protect, indemnify, defend and hold harmless the City, and
its officers, employees, agents and persons under the City’s control or supervision (the “çjy
Indemnitees”), from and against (and pay the full amount of) all claims for Loss-and-Expense and
shall defend the City Indemnitees in any suit, including appeals, for personal injury to, or death of,
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any person, or loss or damage to property to the extent arising out of (1) the negligence, wrongful
conduct or other fault of the Company or any of its officers, members, employees, agents,
representatives, contractors or Subcontractors in connection with its obligations or rights under this
Agreement, (2) the negligent operation of the Facility by or under the direction of the Company, or
(3) the negligent performance or non-performance of the Company’s obligations under this
Agreement. The Company shall not, however, be required to reimburse or indemnify any City
Indemnitee for any Loss-and-Expense due to the extent (a) effluent that meets the standards set
forth in this Agreement and conforms to Applicable Law, (b) the negligence or other wrongful
conduct of any City Indemnitee or due to any Uncontrollable Circumstance or (c) any act or
omission of any City Indemnitee judicially determined to be responsible for or contributing to the
Loss-and-Expense, and the City Indemnitee whose negligence or other wrongful conduct, act or
omission is adjudged to have caused such Loss-and-Expense shall be responsible therefor in the
proportion that its negligence or wrongful conduct caused or contributed to the Loss-and-Expense.
A City Indemnitee shall promptly notify the Company of the assertion of any claim against it for
which it is entitled to be indemnified hereunder, shall give the Company the opportunity to defend
such claim, and shall not settle the claim without the approval of the Company. These
indemnification provisions are for the protection of the City Indemnitee only and shall not establish,
of themselves, any liability to third parties. This indemnification obligation shall be unconditional
and shall include, but is not limited to, all claims against the City by an employee or former
employee of the Company, the Guarantor or any Subcontractor and the Company expressly waives
all immunity and limitation on liability under any Industrial Insurance Act, other worker’s
compensation act, disability benefit act, or other employee benefit act of any jurisdiction which
would otherwise be applicable in the case of such a claim.

Notwithstanding anything contained in this Section 7.4.1 hereof to the contrary, the liability of the
Company to the City shall not exceed the total of all Service Fees for the Operations Services and
the Fixed Construction Price for the Construction Work (the “Liability Cap”) cumulatively for the
Contract Term; provided, however, that the foregoing limitation shall be reduced by any amounts
paid to the City by or on behalf of the Company or its insurers with respect to claims of the City
under this Section 7.4.1 hereof or under this Agreement. The limitations of liability shall apply
whether Company’s liability arises under breach of contract or warranty; tort, including negligence;
strict liability; statutory liability; and shall include all liquidated damages; or any other cause,
except the limitations shall not apply to willful misconduct or gross negligence. The provisions of
this Section shall survive termination of this Agreement.

Section 7.4.2 Indemnification by the City

The City agrees that, to the extent permitted by New Mexico and Applicable Law, it shall
protect, indemnify and hold harmless the Company and its Affiliates and their respective officers,
directors, shareholders, agents and employees (the “Company Indemnitees”) from and against all
claims for Loss-and-Expense, and shall defend the Company Indemnitees in any suit, including
appeals, for personal injury to, or death of, any person, or loss or damage to property to the extent
arising out of (1) the negligence, wrongful conduct or other fault of the City or any of its officers,
employees, agents, representatives, contractors or subcontractors in connection with its obligations
or rights under this Agreement, or (2) the negligent performance or nonperformance of the City’s
obligations under this Agreement. The City shall not, however, be required to reimburse or
indemnify any Company Indemnitee for any Loss-and-Expense due to the extent of (a) the
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negligence or other wrongful conduct of any Company Indemnitee or (b) due to any Uncontrollable
Circumstance or any act or omission of any Company Indemnitee judicially determined to be
responsible for or contributing to the Loss-and-Expense, and the Company Indemnitee whose
negligence or other wrongful conduct, act or omission is adjudged to have caused such Loss-and-
Expense shall be responsible therefor in the proportion that its negligence or wrongful conduct
caused or contributed to the Loss-and-Expense. A Company Indemnitee shall promptly notify the
City of the assertion of any claim against it for which it is entitled to be indemnified hereunder,
shall give the City the opportunity to defend such claim, and shall not settle the claim without the
approval of the City. These indemnification provisions are for the protection of the Company
Indemnitee only and shall not establish, of themselves, any liability to third parties. The provisions
of this Section shall survive termination of this Agreement.

ARTICLE VIII
EVENTS OF DEFAULT. REMEDIES AND TERMINATION

Section 8.1 Remedies for Breach

Section 8.1.1 General

The parties agree, except as otherwise specifically provided for in this Agreement, that (1)
neither party shall have the right to terminate this Agreement, and (2) in the event that either party
breaches any obligation under this Agreement, or in the event any representation made by either
party hereunder is untrue in any material respect, the other party shall have the right to take any
action at law or in equity it may have to enforce the payment of any damages or to secure the
performance of any obligation hereunder, and that such right to recover damages or to secure the
performance of such obligations as provided herein shall ordinarily constitute an adequate remedy
for any breach of such obligation or any material untruth in any such representation.

No Payment or Damages for City Delay

Section 8.1.2 If the Company shall claim to have sustained any damages or costs by
reason of delays, extraordinary or otherwise, or hindrances which it claims to be due to any
action, omission or direction of the City, the Company shall be entitled to an extension of
time and may assert a claim, cause or action against the City based on such delay or
hindrance only upon demonstration of substantiated direct costs.

Section 8.2 Events of Default by the Company

Section 8.2.1 Events

After opportunity to cure, each of the following shall constitute an Event of Default by the
Company if not cured within thirty (30) days unless otherwise specified.

(1) Failure to Apply for Legal Entitlements. The failure of the Company to
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submit applications or required submittals, by the dates and in the manner required by Subsection
4.5.2 hereof;

(2) failure to Achieve Acceptance. The failure of the Company to achieve
Acceptance within the time period required under this Agreement.

(3) failure to Comply with Applicable Law. Failure to comply with the
Standards set forth in Schedule 1 hereto or to otherwise comply with Applicable Law for fifteen
(15) cumulative days in any Contract Year not otherwise due to Uncontrollable Circumstances or to
the acts of a party not under the control of Company.

(4) Abandonment. The failure to operate or the abandonment of the Facility for
a period of one (1) or more consecutive days in any Contract Year not otherwise due to
Uncontrollable Circumstances or to the acts of a party not under the control of Company.

(5) Failure to Pay or Credit. The failure of the Company to pay or credit
undisputed amounts (including performance non-compliance assessments) owed to the City under
this Agreement as and when such payments become due and owing.

(6) Failure to Provide, Extend or Replace Security. The failure of the
Company to provide, extend or replace any Bond when and if required by Section 11.3 hereof.

(7) Defaults of Company or Guarantor. The failure of the Company or the
Guarantor to satisfy their respective covenants and agreements, the material untruth of any
representation or warranty of the Company contained in this Agreement or of the Guarantor
contained in, the Guaranty Agreement, or the failure of the Company or the Guarantor to comply
with the terms and conditions of Section 11.2 hereof.

(8) Bankruptcy. The voluntary or involuntary filing by or against the Company
or the Guarantor of a petition seeking relief under the Federal Bankruptcy Code or any Federal or
State statute intended to provide relief for entities that are insolvent or unable to meet their
obligations as they come due, which no cure period shall be allowed.

(9) failure to Perform Any Other Material Obligation. The failure of the
Company to perform any material obligation hereunder, where said failure is caused by any job
action, including, but not limited to, a labor strike or slow down, a work stoppage, a walkout, or a
secondary boycott, by employees of the Company performing services pursuant to this Agreement.

Section 8.2.2 Events of Default Requiring Notice and Cure Opportunity for
Termination

It shall be an Event of Default by the Company upon which the City may terminate this
Agreement if the Company fails or refuses to perform any material obligation under this Agreement
(unless such failure or refusal is excused by an Uncontrollable Circumstance or City Fault), except
that no such failure or refusal (other than those set forth in Section 8.2.1) shall constitute an Event
of Default giving the City, the right to terminate this Agreement for cause under this Subsection
unless:
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(1) the City has given prior written notice to the Company stating that a specified
failure or refusal to perform exists which shall, unless corrected, constitute a material breach of this
Agreement on the part of the Company and which shall, in its opinion, give the City a right to
terminate this Agreement for cause under this Section unless such default is corrected within a
reasonable period of time necessary to cure the default, but in no event greater than sixty (60) days;
and

(2) the Company has neither (i) challenged in an appropriate forum the City’s
conclusion that such failure or refusal to perform has occurred or constitutes a material breach of
this Agreement nor (ii) corrected or diligently taken steps to correct such default within a reasonable
period of time, but not more than sixty (60) days, from receipt of the notice given pursuant to the
preceding paragraph (but if the Company shall have diligently taken steps to correct such default
within a reasonable period of time, the same shall not constitute an Event of Default for as long as
the Company is continuing diligently to take such steps to correct such default).

Section 8.2.3 Termination Damages and Other Legal Rights Upon Company
Default

The right of termination provided under this Section upon an Event of Default by the
Company is not exclusive. Upon the occurrence of an Event of Default by the Company, the City
may (without prejudice any rights provided by law or otherwise to the City) bring appropriate legal
action to recover actual damages for failure in the performance by the Company of its obligations
pursuant to this Agreement for the remaining Contract Term. In calculating actual damages, the
Company’s obligation to pay delay non-compliance assessments accruing during the Extension
Period hereof shall in no way limit the right of the City to receive damages. No such termination or
other exercise of legal rights shall affect the right of the City to exercise its rights under any Bonds,
nor shall any value in the Facility created on account of the surety’s performance under any Bonds
be offset against, credited or otherwise reduce the amount of such actual damages.

Section 8.2.4 Enforcement Costs

The Company agrees to pay to the City all Fees and Costs incurred by or on behalf of the
City in enforcing payment or performance of the Company’s obligations hereunder.

Section 8.3 Events of Default by the City

Section 8.3.1 Events of Default Not Requiring Notice of Cure Opportunity for
Termination

Each of the following shall constitute an Event of Default by the City upon which the
Company may terminate this Agreement without any requirement of notice or cure opportunity:

Failure to Pay. The failure of the City to pay undisputed amounts owed to the Company
under this Agreement within ninety (90) days following the due date for such payment.

Section 8.3.2 Events of Default Requiring Notice and Cure Opportunity for
Termination
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It shall be an Event of Default by the City upon which the Company may terminate this
Agreement if the City fails or refuses to perform any material obligation under this Agreement
(unless such failure or refusal is excused by an Uncontrollable Circumstance or Company Fault),
except that no such failure or refusal (other than those set forth in Subsection 8.3.1) shall constitute
an Event of Default giving the Company the right to terminate this Agreement for cause under this
subsection unless:

(1) the Company has given prior written notice to the City stating that a specified
failure or refusal to perform exists which shall, unless corrected, constitute a material breach of this
Agreement on the part of the City and which shall, in its opinion, give the Company a right to
terminate this Agreement for cause under this Section unless such default is corrected within a
reasonable period of time; and

(2) the City has neither challenged in an appropriate forum the Company’s
conclusion that such failure or refusal to perform has occurred or constitutes a material breach of
this Agreement nor corrected or diligently taken steps to correct such default within a reasonable
period of time but not more than sixty (60) days from the date of the notice given pursuant to the
preceding paragraph (but if the City shall have diligently taken steps to correct such default within a
reasonable period of time, but in no event greater than sixty (60) days, the same shall not constitute
an Event of Default for as long as the City is continuing diligently to take such steps to correct such
default).

Section 8.3.3 Termination Liquidated Damages During the City Initial Term

If this Agreement is terminated by the Company for cause as a result of an Event of Default
by the City during the Initial Term, the City shall be obligated to pay the Company, as non
compliance assessments upon any such termination, the sum specified in Section 8.4 hereof which
would be payable if this Agreement were terminated during the Initial Term, according to the year
of termination, at the election of the City for convenience and without cause. The parties agree that
since the Company’s actual damages upon termination of the City for cause under this Section
during the Initial Term would be difficult or impossible to ascertain, that the termination non
compliance assessments provided for in this Section are intended to place the Company in the same
economic position it would have been in had the Event of Default permitting termination for cause
during the Initial Term not occurred, and that such termination non-compliance assessments shall
constitute the only damages payable by the City upon any such termination for cause, regardless of
legal theory. The obligation to pay such termination non-compliance assessments shall not impair or
limit the obligation of the City to the Company under any other provision of this Agreement which
expressly survives termination hereunder.

Section 8.4 City Discretionary Termination

Section 8.4.1 Discretionary Termination Right

The City shall have the right to terminate this Agreement in its sole discretion, for its
convenience and without cause at any time upon ninety (90) days’ written notice to the Company (a
“Termination for Convenience”). A Termination for Convenience will be considered to have
occurred if the City terminates this Agreement for either of the following reasons: (1) funds for the
Capital Improvements or for the operations, maintenance and management of the Facility are not
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appropriated or otherwise made available; and (2) if an Uncontrollable Circumstance, regardless of
the cause, shall have occurred relative to a material obligation of the Company hereunder, and said
material obligation of the Company is not performed for a period of thirty (30) days following the
initial occurrence of the Uncontrollable Circumstance; provided, however, that in the event of a
Termination for Convenience for the reasons specified in (1) and (2) above, the City may terminate
this Agreement upon fifteen (15) days’ written notice.

Section 8.4.2 Discretionary Termination Amount

If the City exercises its right to terminate this Agreement pursuant to this Section within the
first two (2) years of the Contract Term, the City shall reimburse the Company for its substantiated
actual direct costs incurred and any expenses paid or incurred to third parties from the Contract
Date to the date on which this Agreement is terminated by the City, less any amounts already paid
to the Company; provided, however, that all such costs and expenses must have been (a) directly
related to the Company’s performance of its Development Period obligations hereunder, and (b)
necessary to be performed prior to the Construction Date. In addition, if the City exercises its right
to terminate this Agreement for convenience prior to the date that is two (2) years from the Date of
this Agreement, the City shall pay the Company, as liquidated damages, the sum of $180,000.

Section 8.4.3 Payment of Amounts Owing Through the Termination Date

Upon any termination pursuant to this Section, the Company shall also be paid all amounts
due for services performed and to be paid as part of the Construction Price or the Service Fee but
not yet paid as of the date of termination.

Section 8.4.4 Adequacy of Termination Payment

The Company agrees that the applicable termination payments provided in this Section shall fully
and adequately compensate the Company and all Subcontractors for all profits, costs, expenses,
losses, liabilities, damages, taxes, and charges of any kind whatsoever (whether foreseen or
unforeseen) attributable to such termination of the Company’s right to perform this Agreement.

Section 8.4.5 Completion or Continuance by City

After the date of any termination under this Section, the City may at any time (but without
any obligation to do so) take any and all actions necessary or desirable to continue and complete the
Construction Work or continue the Operations Services so terminated, including, without limitation,
entering into contracts with other contractors.

Section 8.5 Certain Obligations of the Company Upon Termination or
Expiration

Section 8.5.1 Company Obligations Upon Termination

Upon a termination of the Company’s right to perform this Agreement under Sections 8.2,
or M hereof or upon the expiration of this Agreement under Section 10.1 hereof, the Company

shall, as applicable: (1) stop the Construction Work and/or the Operation Services, as applicable, on
the date and to the extent specified by the City; (2) promptly take all action as necessary to protect
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and preserve all materials, equipment, tools, facilities and other City property; (3) promptly remove
from the Site all construction equipment, implements, machinery, tools, temporary facilities of any
kind and other property owned or leased by the Company, and repair any damage caused by such
removal; (4) clean the Site and Facility, and leave the same in an neat and orderly condition; (5)
promptly remove all employees of the Company and any Subcontractors and vacate the Site; (6)
promptly deliver to the City copies of any and all Subcontracts, together with a statement of: (a) the
items ordered and not yet delivered pursuant to each agreement; (b) the expected delivery date of all
such items; (c) the total cost of each agreement and the terms of payment; and (d) the estimated cost
of canceling each agreement; (7) deliver to the City promptly a list of: (a) all special order items
previously delivered or fabricated by the Company or any Subcontractor but not yet incorporated in
the Construction Work or the Operation Services; and (b) all other supplies, materials, machinery,
equipment, and other property previously delivered or fabricated by the Company or any
Subcontractor but not yet incorporated in the Construction Work or the Operation Services; (8)
advise the City promptly of any special circumstances which might limit or prohibit cancellation of
any Subcontract; (9) unless the City directs otherwise, terminate all Subcontracts and make no
additional agreements with Subcontractors; (10) as directed by the City, transfer to the City by
appropriate instruments or title, and deliver to the Site (or such other place as the City may specify),
all special order items pursuant to this Agreement; (11) promptly transfer to the City all warranties
given by any manufacturer or Subcontractor with respect to particular components of the
Construction Work or the Operation Services; (12) notify the City promptly in writing of any Legal
Proceedings against the Company by any Subcontractor relating to the termination of the
Construction Work or the Operation Service (or any Subcontracts); and (13) take such other actions,
and execute such other documents as may be necessary to effectuate and confirm the foregoing
matters, or as may be otherwise necessary or desirable to minimize the City’s costs, and take no
action which shall increase any amount payable to the City under this Agreement.

Section 8.5.2 Additional Obligations

Upon termination of the Company’s right to perform this Agreement under Sections 8.2, 8.3
or 8.4 hereof or upon the expiration of this Agreement under Section 10.1 hereof, the Company
shall provide, and shall use its best reasonable efforts to cause its Subcontractors to provide,
operational, systems, technological and design advice and support to the City or any replacement
operator designated by the City. Such advice and support shall be for a period of six (6) months at
City’s cost and shall include providing any plans, drawings, renderings, blueprints, operating
manuals, maintenance and operating records, or other information useful or necessary for the City
or any replacement operation designated by the City or any such replacement operator to complete
and carry out the Construction Work and to perform the Operation Services. If terminated during
the Operation Period, the Company shall exercise its best efforts to maintain the performance of the
Facility during the transfer to the City.

Section 8.5.3 Company Payment of Certain Costs

If termination is pursuant to Section 8.2 hereof, the Company shall be obligated to pay the
costs and expenses of undertaking its post-termination responsibilities under this Section. If the
Company fails to comply with any obligations under this Section, the City may perform such
obligations and the Company shall pay on demand all reasonable costs thereof subject to receipt of
invoices or other substantiation.
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Section 8.5.4 City Payment of Certain Cost

If termination is for the convenience of the City under Section 8.4 hereof or due to a City
Event of Default pursuant to Section 8.3 hereof, the City shall pay to the Company within sixty (60)
days of the date of the Company’s invoice supported by Cost Substantiation all reasonable costs and
expenses incurred by the Company in satisfying the requirements of this Section.

Section 8.6 No Waivers

No action of the City or Company pursuant to this Agreement (including, but not limited to,
any investigation or payment), and no failure to act, shall constitute a waiver by either party of the
other party’s compliance with any term or provision of this Agreement. No course of dealing or
delay by the City or Company in exercising any right, power or remedy under this Agreement shall
operate as a waiver thereof or otherwise prejudice such party’s rights, powers and remedies. No
single or partial exercise of (or failure to exercise) any right, power or remedy of the City or
Company under this Agreement shall preclude any other or further exercise thereof or the exercise
of any other right, power or remedy.

Section 8.7 No Consequential or Punitive Damages

In no event shall either party hereto be liable to the other or obligated in any manner to pay
to the other any special, incidental, consequential, punitive or similar damages based upon claims
arising out of or in connection with the performance or non-performance of its obligations or
otherwise under this Agreement, or the material inaccuracy of any representation made in this
Agreement, whether such claims are based upon contract, tort, negligence, warranty or other legal
theory.

Section 8.8 Dispute Resolution

All disputes arising out of or relating to this Agreement shall be subject first to non-binding
negotiation, and, if unsuccessful, nonbinding mediation, as conditions precedent to the submission
of the dispute to mandatory, binding arbitration, as provided below.

Section 8.8.1 Negotiation

Section 8.8.2 The City and the Company agree, prior to invoking any other
method of dispute resolution as provided in this Agreement, first to engage in good
faith negotiations regarding any dispute. Either party may invoke good faith
negotiations by written notice to the other, and, upon receipt of such written notice,
said negotiations shall commence forthwith. If the dispute has not been resolved by
mutual agreement within seven (7) calendar days of the commencement of
negotiations, either party may refer the dispute to non-binding mediation as provided
below.
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Independent Panel Establishment

The parties agree to establish, within one hundred twenty (120) days after executing this
Agreement, an Independent Panel of Engineers (the “Independent Panel) to conduct non-binding
mediation of any disputes referred for mediation which the parties have been unable to resolve
through good faith negotiation. The Independent Panel shall consist of three (3) members chosen by
agreement of the City and the Company. The Independent Panel shall consist of engineers or other
persons with expertise and experience in the design, construction and operation of private, public or
municipal wastewater treatment plants, or other similar type facilities, similar in size and
complexity to the Facility.

Section 8.8.3 Independent Panel Mediation

In the event that any dispute cannot be resolved through negotiation, either party may invoke
the services of the Independent Panel to conduct non-binding mediation of the dispute by (a) giving
written notice to the other of its intent to invoke non-binding mediation before the Independent
Panel, which notice shall include a brief but detailed description of the dispute, including the relief
requested, and (b) providing a copy of such notice to the Independent Panel. Within seven (7) days
of its receipt of the written notice, the Independent Panel shall designate one member to serve as a
mediator in the dispute, and so notify the parties. The member so designated shall fix a time and
place for the non-binding mediation, which date shall not be later than fourteen (14) days from the
date of the receipt of such notice, and shall give the parties at least five (5) business days written
notice of the initial mediation session. The mediator shall meet with the parties until either (a) the
dispute is resolved or (b) the mediator decides that further meetings will not likely result in a
resolution by agreement. All costs and expenses incurred by the Independent Panel in the
performance of its duties and responsibilities shall be shared equally between the City and the
Company. If the dispute has not been resolved by non-binding mediation within forty-five (45) days
of the written notice convening such non-binding mediation, either party may refer the dispute to
binding arbitration as provided below.

Section 8.8.4 Binding Arbitration

All disputes arising out of or relating to this Agreement, which have not been resolved by
negotiation or mediation as provided above, shall be decided by binding arbitration conducted in
accordance with the New Mexico Uniform Arbitration Act. The demand for arbitration shall be
filed in writing with the other party to this Agreement. A demand for arbitration shall be made
within a reasonable time after the dispute has arisen, and in no event shall it be made after the date
when institution of legal or equitable proceedings would be barred by the applicable statute of
limitations. The party filing a notice of demand for arbitration must assert in the demand all
disputes then known to that party on which arbitration is permitted to be demanded. The award
rendered by the arbitrators shall be final, and judgment may be entered upon it in accordance with
applicable law in any court having jurisdiction thereof.
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ARTICLE IX
REPRESENTATIONS AND WARRANTIES

Section 9.1 Representations of the City

The City represents and warrants to the Company as follows:

Section 9.1.1 Existence and Powers

The City is a body corporate and politic constituting a municipal corporation, validly
existing under the Constitution and the laws of the State, with full legal right, power and authority
to enter into and to perform its obligations under this Agreement.

Section 9.1.2 Due Authorization and Binding Obligation

This Agreement has been duly authorized, executed and delivered by all necessary corporate
action of the City and constitutes a legal, valid and binding obligation of the City, enforceable
against the City in accordance with its terms, except as the same may be limited by bankruptcy,
insolvency or other similar laws affecting creditors’ rights from time to time in effect.

Section 9.1.3 No Conflict

Neither the execution nor delivery by the City of this Agreement, nor the performance by
the City of its obligations in connection with the transactions contemplated hereby or the fulfillment
by the City of the terms or conditions hereof (1) conflicts with, violates or results in the breach of
any constitution, law or governmental regulation applicable to the City, or (2) conflicts with,
violates or results in the breach of any term or condition of any order, judgment or decree, or any
contract, agreement or instrument, to which the City is a party or by which the City or any of its
properties or assets are bound, or constitutes a default under any of the foregoing.

Section 9.1.4 No Approvals Required

No approval, authorization, order or consent of, or declaration, registration or filing with,
any Governmental Body or referendum of voters is required for the valid execution and delivery by
the City of this Agreement or the performance by the City of its payment or other obligations
hereunder except as the same have been disclosed to the Company and have been duly obtained or
made.

Section 9.1.5 No Litigation

There is no action, lawsuit or proceeding, at law or in equity, before or by any court or
Governmental Body, or proceeding for referendum or other voter initiative, pending or, to the best
of the City’s knowledge, threatened against the City, which is likely to result in an unfavorable
decision, ruling or finding which would materially and adversely affect the execution and delivery
of this Agreement or the validity, legality or enforceability of this Agreement, or any other
agreement or instrument entered into by the City in connection with the transactions contemplated
hereby, or which would materially and adversely affect the ability of the City to perform its
obligations hereunder or under any such other agreement or instrument.
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Section 9.1.6 No Implied Representations or Warranties

Except as expressly set forth in this Agreement, the City shall not be deemed to have made
and has not made (1) any representations or warranties, either express or implied, irrespective of
any reviews or other action by the City, or its representatives, with respect to the Site (2) any
representations or warranties as to compliance with, design, operation, fitness for use, condition or
capacity, actual or design, of the Facility or any component thereof, or (3) any representations or
warranties as to the suitability of the Facility for the purpose specified in this Agreement or for any
other purpose specified in this Agreement or otherwise.

Section 9.2 Representations and Warranties of the Company

The Company represents and warrants to the City as follows:

Section 9.2.1 Existence and Powers.

The Company is a corporation duly organized, validly existing and in good standing under
the laws of the State of Delaware and has the authority to do business in this State, with the full
legal right, power and authority to enter into and perform its obligations under this Agreement.

Section 9.2.2 Due Authorization and Binding Obligation.

This Agreement has been duly authorized, executed and delivered by all necessary corporate
action of the Company and constitutes a legal, valid and binding obligation of the Company,
enforceable against the Company in accordance with its terms, except to the extent that its
enforceability may be limited by bankruptcy, insolvency or other similar laws affecting creditors’
rights from time to time in effect.

Section 9.2.3 No Conflict

Neither the execution nor delivery by the Company of this Agreement nor the performance
by the Company of its obligations in connection with the transactions contemplated hereby or the
fulfillment by the Company of the terms or conditions hereof (1) conflicts with, violates or results in
a breach of any constitution, law or governmental regulation applicable to the Company or (2)
conflicts with, violates or results in a breach of any order, judgment or decree, or any contract,
agreement or instrument to which the Company is a party or by which the Company or any of its
properties or assets are bound, or constitutes a default under any of the foregoing.

Section 9.2.4 No Approvals Required

No approval, authorization, order or consent, or declaration, registration or filing with any
governmental authority is required for the valid execution and delivery of this Agreement by the
Company or the performance of its payment or other obligations hereunder except as the same have
been disclosed to the City and have been duly obtained or made.
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Section 9.2.5 No Litigation

There is no action, lawsuit or proceeding, a law or in equity, before or by any court or
Governmental Body pending or, to the best of the Company’s knowledge, threatened against the
Company, which is likely to result in an unfavorable decision, ruling or finding which would
materially and adversely affect the execution and delivery of this Agreement or the validity, legality
or enforceability of this Agreement, or any other agreement or instrument entered into by the
Company in connection with the transactions contemplated hereby, or which would materially and
adversely affect the ability of the City to perform its obligations hereunder or under any such other
agreement or instrument.

Section 9.2.6 Practicability of Performance

The Company assumes and shall have exclusive responsibility for the design and the
technology to be employed in the Capital Improvements and maintenance and operation of the
Facility, and for their efficacy and assumes the risk of the practicability and possibility of
performance of the Facility in accordance with its obligations hereunder.

Section 9.2.7 Adequacy of Price and Schedule

The Company has reviewed carefully the Capital Improvements described in Schedule 14
hereto and all other documents forming part of this Agreement, as existing on the Agreement Date.
Subject to the terms of this Agreement, the Company agrees that it can perform the Capital
Improvements for the Fixed Construction Price, can achieve Acceptance on or before the
Acceptance Date, and can perform the operations maintenance and management of the Facility for
the Service Fee set forth in Schedule 13 hereto.

Section 9.2.8 Information Supplied by the Company.

The information in this Agreement supplied by the Company is correct and complete in all
material respects.

Section 9.3 Representations and Warranties Against Patent Infringement

Section 9.3.1 Patents and Licenses

The Company warrants that it owns, or is authorized to use under patent rights, licenses,
franchises, trademarks, copyrights, or otherwise, the technology necessary for the performance by
the Company of this Agreement and the transactions contemplated hereby, without any known
material conflict with the rights of others.

Section 9.3.2 Warrant Against Infringement

The Company warrants that it shall pay all applicable royalties and license fees and shall at
its own cost and expense defend, indemnify, save and hold harmless, and pay any and all awards of
damages assessed against the City from and against any and all damages, costs, claims, expenses,
and liabilities including, without limitation, all fees and costs, on account of infringements of
patents, copyrighted or uncopyrighted works, secret processes, trade secrets, patented or unpatented
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inventions, articles or appliances, or claims thereof pertaining to the Facility, or any part or
operation thereof, combinations thereof, processes therein or the use of any tools or implements
used by the Company, or its Subcontractors; provided, however that the Company is not liable for
any claims, costs, damages or expenses to the extent they are related to the Facility or its design and
operations prior to the Effective Date and provided that the City (1) promptly upon receipt forwards
to the Company any communication charging infringement; (2) promptly forwards to the Company
all process, pleadings, and other papers served in any action charging infringement; and (3) gives
the Company the opportunity to defend any such action which defense shall be at the Company’s
sole cost and expense.

Section 9.3.3 Preliminary Injunction

If in any suit or proceeding, a temporary restraining order or preliminary injunction is
requested, the Company shall immediately retain counsel and shall use its best efforts, by giving a
satisfactory bond or otherwise, to avoid the issuance of or alternatively to secure the release of the
order or injunction.

Section 9.3.4 Permanent Injunction

If in any suit or proceeding the Facility, or any part or combination thereof or process
therein, is held to constitute an infringement and its use is permanently enjoined, the Company shall
at once use its best efforts to secure for the City and the Company a license, at the Company’s
expense, including payment of any fee or royalty related thereto, authorizing the continued use of
the Facility, part thereof, combination therein.

Section 9.3.5 Replacement

If the Company is unable to secure such license within a reasonable time as determined by
the City, the Company shall, at its own expense, and without impairing any Performance
Requirements for the construction or operation of the Facility, cause the infringing portion of the
Facility to be replaced with non-infringing components or parts or modify the same so that they
become non-infringing.

Section 9.4 Survival of Representations and Warranties

Notwithstanding any other provision of this Agreement, the representations, warranties and
covenants in this Article IX are intended to and shall survive termination of this Agreement.
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ARTICLE X
TERM

Section 10.1 Term of Agreement

Section 10.1.1 Effective Date and Termination Rights

This Agreement shall become effective on the Agreement Date, and shall continue in effect
for eight (8) years following the Commencement Date (the ‘Contract Term”). And may be referred
to as the “Term” or the “Contract Term”), or (2) if earlier terminated pursuant to the termination
provisions of Article IV or Article VIII hereof, in which event the Term shall be deemed to have
ended as of the date of such termination.

Section 10.1.2 Survival of Certain Provisions

All representations and warranties of the parties contained in this Agreement are intended to
and shall survive the termination of this Agreement, and no termination of this Agreement shall
limit or otherwise affect the respective rights and obligations of the parties hereto accrued prior to
the date of such termination.

Section 10.2 Review at Expiration of Agreement

The Company and the City may agree to perform an audit of the Facility to determine the
condition of the Facility in the first three (3) months of the final Contract Year. Any parties’ costs
related to the performance of the audit should be the responsibility of that party.

A City and Company representative will conduct a detailed and comprehensive survey and
inspection of the Facility, including but not limited to, all Equipment, buildings, structures,
pavements, grounds, utility lines, spare parts inventories, operation and maintenance records, to
identify the physical and operational conditions and general status of repair of the Facility. The City
will prepare at detailed report documenting the findings of the survey and inspection during the first
six (6) months of the final Contract Year. The report will include, but not be limited to, the
following: an assessment of the current condition of each item or component, its estimated
remaining service life, and whether its current condition is consistent with the maintenance and
general upkeep requirements of this Agreement and expected normal wear and tear. An estimated
cost, including a reasonable contingency allowance which will vary depending on the nature of the
work required, for repair, renewal or replacement, as appropriate, will be included in the report for
each item or component that is judged to be deficient.

The City will provide a draft of the report to the Company for its respective review and
comments. In the case of any disagreement between the City and the Company as to the appraised
condition of items or portions of the Facility, or the estimated cost for repair, renewal or
replacement, the same will be submitted to the Independent Panel.
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ARTICLE XI
MISCELLANEOUS

Section 11.1 Limited Recourse to City

Section 11.1.1 No Recourse to General fund

No recourse shall be had to the general fund or general credit of the City for the payment of
any amount due the Company hereunder, whether on account of the Construction Price, the Service
Fee, any Indemnity payment, or for any Loss-and-Expense or payment or claim of any nature
arising from the performance or non-performance of the City’s obligations hereunder. The sole
recourse of the Company for all such amounts shall be to the funds held in the City’s Enterprise
Fund. All amounts held in the Enterprise Fund shall be held for the uses permitted thereby, and no
such amounts shall constitute property of the Company.

Section 11.1.2 Rate Covenant

Throughout the Contract Term, the City shall fix, establish, revise from time to time as
necessary, maintain and collect thereunder, fees, rates and charges that, together with other System
Revenues, will always provide System Revenues sufficient to pay the amounts payable by the City
hereunder.

Section 11.1.3 Enforcement of Collections

The City will use reasonable efforts to enforce its right to receive the System Revenues. The
City shall, so long as this Agreement is in full force and effect, take all lawful action necessary or
required to continue to entitle the City to receive the System Revenues in an amount sufficient to
satisfy its payment obligations hereunder.

Section 11.2 Company Business Activities and Guarantor Credit Standing

Section 11.2.1 Company Business

The Company agrees that its business will be limited to that contemplated by this
Agreement and it will not engage in activities or incur liabilities other than in connection with the
Company’s performance of this Agreement and the transactions contemplated hereby.

Section 11.2.2 Guaranty Agreement

During the Contract Term, the Company shall cause to be provided and maintained the
Guaranty Agreement, substantially in the form attached hereto as Schedule 5.

Section 11.2.3 Annual Financial Reports

The Company shall furnish the City, within ninety (90) days after the end of each Contract
Year, consolidated balance sheets and income statements for the Guarantor (which shall include the
respective statements of the Company) attached to the audited year-end financial statements
reported upon by the Guarantor’s independent public accountant. If applicable, the Company shall
also furnish the City with copies of the quarterly and annual reports and other filings of the

Gallup Draft Service Agreement 72



Guarantor filed with the Securities and Exchange Commission.

Section 11.3 Financial Security for the Performance of the Company’s
Obligations

Section 11.3.1 Construction Performance and Payment Bond

The Company shall provide financial security for the performance of its Construction Period
obligations hereunder through the Construction Performance and Payment Bond issued by a surety
acceptable to the City.

The Construction Performance and Payment Bond shall be issued in the form as approved
by the City no later than ninety (90) days prior to the Construction Date in the amount of the Fixed
Construction Price.

Section 11.3.2 Operations Bond

The Company shall provide an Operations Bond issued by a surety reasonably acceptable to
the City as security for performance of its obligations and payment obligations hereunder during the
Operation Period (the “Operations Bond’). The Operations Bond shall be the amount of the Annual
Service Fee plus Pass Through Costs at the time it is issued, shall be for a term of one (1) year, shall
be continuously renewed, extended or replaced for as long as required by the City, and shall be
issued in the form as reasonably approved by the City. Failure to renew the annual performance
and payment bond or provide alternate security acceptable to the City shall be an event of default by
the Company and constitute cause for termination under the provisions of this Agreement.

Section 11.4 Relationship of the Parties

The Company is an independent contractor of the City and the relationship between the
parties shall be limited to the performance of this Agreement in accordance with its terms. Neither
party shall have any responsibility with respect to the services to be provided or contractual benefits
assumed by the other party. Nothing in this Agreement shall be deemed to constitute either party a
partner, agent or legal representative of the other party. Except as otherwise provided herein, no
liability or benefits, such as workers’ compensation, pension rights or liabilities, or other provisions
or liabilities arising out of or related to a contract for hire or employer/employee relationship shall
arise or accrue to any party’s agent or employee as a result of this Agreement or the performance.

Section 11.5 Property Rights

The Company shall pay all royalties and license fees relating to the design, construction,
start-up, and testing of the Capital Improvements, and to the operation and maintenance of the
Facility, to the extent the Company uses proprietary operational techniques that trigger such
royalties and fees. The Company shall indemnify and hold harmless the City, and any of the City
Indemnities from and against all Loss-and-Expense, and shall defend the City Indemnities in any
suit, including appeals, arising out of or related to infringement of such patent, trademark or
copyright relating to, or for the unauthorized use of trade secrets by reason of the design,
construction, start-up, and testing of the Capital Improvements, and to the operation and
maintenance of the Facility, to the extent the Company uses proprietary operational techniques that
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trigger such royalties and fees, or at its option, shall acquire the rights of use under infringed
patents, or modify or replace infringing equipment with equipment equivalent in quality,
performance, useful life and technical characteristics and development so that such equipment does
not so infringe. The Company shall not, however, be required to reimburse or indemnify any person
for any losses and expenses due to the negligent or willful conduct of such person. The provisions
of the Section shall survive termination of this Agreement.

Section 11.6 Interest on Overdue Obligations

Except as otherwise provided herein, all amounts due hereunder, whether as damages,
credits, revenue, charges or reimbursements, that are not paid when due shall bear interest at the rate
of interest which is the lower of (1) the maximum rate permitted by the law of the State or (2) 12%,
on the amount outstanding from time to time, on the basis of a 365-day year, counting the actual
number of days elapsed, and such interest accrued at any time, to the extent permitted by law, shall
be deemed added to the amount due as accrued.

Section 11.7 No Discrimination

During the performance of this Agreement, the Company agrees that it will comply with all
applicable anti-discrimination statutes, ordinances and regulations, and will take affirmative action
or have affirmative action programs.

Section 11.8 Subcontractors

Section 11.8.1 Limited Review and Approval

The City shall have the right, to the extent provided below in this Section, to approve
Subcontractors for over $500,000 annually engaged for Construction Work and Operation Services
at the Facility, except: (1) Affiliates of the Company, (2) equipment suppliers, (3) Subcontractors
the common stock of which is publicly traded on a national exchange or over-the-counter, (4)
Governmental Bodies, and (5) Subcontractor(s) required for emergency response. At least 10 days
prior to subcontracting with any Subcontractor for over $500,000 annually, the Company shall
furnish the City written notice of its intention to engage such Subcontractors, together with all
information obtained during their standard due diligence which may include the following areas:
(a) any conflicts of interest, (b) any record of felony criminal convictions or pending felony
criminal investigations, (c) any final judicial or administrative finding or adjudication of illegal
employment discrimination, (d) any unpaid State, City or local taxes, and (e) any final judicial or
administrative findings or adjudication of non-performance in contracts with the City. In the event
the City fails to respond to any such notice of intention within ten (10) days of receipt thereof, the
City shall be deemed to have approved the proposed Subcontractor. The approval or withholding
thereof by the City of any proposed Subcontractor shall not create any liability of the City to the
Company, to third parties or otherwise. In no event shall any Subcontract be awarded to any person
debarred, suspended or disqualified from State, or City contracting for any services within the scope
of the Construction Work. In the event of an emergency, the City may waive the requirements of
this Subsection 11.8.1.

Section 11.8.2 Indemnity for Subcontractor Claims
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No Subcontractor shall have any right against the City for labor, services, materials or
equipment furnished for the Construction Work or the Operation Services. The Company
acknowledges that its indemnity obligations under Section 7.4 hereof shall extend to all claims for
payment or damages by any Subcontractor who furnishes or claims to have furnished any labor,
services, materials or equipment in connection with the Construction Work or the Operation
Services.

Section 11.9 Actions of the City in Governmental Capacity

Section 11.9.1 Rights as Government Not Limited

Nothing in this Agreement shall be interpreted as limiting the rights and obligations of the
City in its governmental or regulatory capacity.

Section 11.9.2 No City Obligation to Issue Legal Entitlements

The City retains all issuance and approval rights it has under Applicable Law with respect to
such Legal Entitlements, and none of such rights shall be deemed to be waived, modified or
amended as a consequence of the execution of this Agreement.

Section 11.10 Assignment

Section 11.10.1 By the Company

The Company shall not assign, transfer, convey, lease, encumber or otherwise dispose of
this Agreement, its right to execute the same, or its right, title or interest in all or any part of this
Agreement whatsoever whether legally or equitably, by power of attorney or otherwise without the
prior written consent of the City. Any such approval given in one instance shall not relieve the
Company of its obligation to obtain the prior written approval of the City to any further assignment.
Any such assignment shall require the assignee of the Company to assume the performance of and
observe all obligations, representations and warranties of the Company under this Agreement, and
no such assignment shall relieve the Guarantor of any of its obligations under the Guaranty, which
shall remain in full force and effect during the Contract Term. The approval of any assignment,
transfer or conveyance shall not operate to release the Company in any way from any of its
obligations under this Agreement unless such approval specifically provides otherwise. No
purported assignment shall be valid absent the City’s approval, and any such attempted assignment
shall fail and be void and shall constitute a breach of this Agreement.

Section 11.10.2 By the City

The City may not assign its rights or obligations under this Agreement without the prior
written consent of the Company. The City may however, assign its rights and obligations under this
Agreement, without the consent of the Company, to another public or quasi-public entity if such
entity is legally capable of discharging the duties and obligations of the City hereunder.

Section 11.11 Amendment

This Agreement may not be amended except by a written agreement signed by the parties.
This Agreement shall not be amended in such a way as to make any tax-exempt financing of this
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Agreement taxable except with the consent of the City, in its absolute discretion.

Section 11.12 No Other Agreements

All negotiations, proposals and agreements prior to the date of this Agreement are merged
herein and superseded hereby, there being no agreements or understandings other than those written
or specified herein, unless otherwise provided. This Agreement, including all Schedules attached
hereto, constitutes the entire Agreement between the City and the Company with respect to the
design, construction, start-up, and Acceptance Testing of the Capital Improvements, and the
management, operation and maintenance of the Facility. No obligation or covenant of good faith or
fair dealing shall be implied or interpreted as conferring upon either party any right, duty, obligation
or benefit other than as expressly set forth herein, notwithstanding the fact that certain terms and
conditions hereof may give either party discretion in the manner of performance under this
Agreement.

Section 11.13 Notices

Any notice or other communication relating to this Agreement shall be given in writing and
shall be deemed to be duly given if sent either (1) by registered or certified mail, postage prepaid,
return receipt requested or (ii) by overnight mail service as provided by the U.S. mail or by a
nationally recognized private common carrier, and addressed to the party for whom it is intended.
All notices shall be addressed as set forth below, or at the address as designated by such party in a
notice given as herein provided as its address for receiving notices hereunder. The foregoing shall
not be deemed to preclude the giving of written notice hereunder in any other manner, in which case
the notice shall have been deemed to have been given when actually received by the party for whom
designated.

(a) If to the City: Frances Rodriquez, CPPB
Purchasing Director
P0 Box 1270
Gallup, NM 1270

With a copy to: George Kozeliski, City Legal Counsel
P0 Box 1270
Gallup, NM 1270

(b) If to the Company:

Section 11.14 Binding Effect

This Agreement shall bind and inure to the benefit of and shall be binding upon the City and
the Company and any assignee acquiring an interest hereunder consistent with Section 11.10.

Section 11.15 Consent to Jurisdiction
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The Company irrevocably: (1) agrees that any Legal Proceeding arising out of this
Agreement shall be brought in the state and federal courts in McKinley County, New Mexico; (2)
consents to the jurisdiction of such courts in any such suit; and (3) waives any objection which it
may have to the laying of the jurisdiction of any Legal Proceeding.

Section 11.16 Further Assurances

The City and Company each agree to execute and deliver such further instruments and to
perform any acts that may be necessary or reasonably requested in order to give full effect to this
Agreement. The City and the Company, in order to carry out this Agreement, each shall use all
reasonable efforts to provide such information, execute such further instruments and documents and
take such actions as may be reasonably requested by the other and not inconsistent with the
provisions of this Agreement and not involving the assumption of obligations or liabilities different
from or in excess of or in addition to those expressly provided for herein.

Section 11.17 Counterparts

This Agreement may be executed in any number of original counterparts. All such
counterparts shall constitute one and the same document.

Section 11.18 Governing Law

This Agreement shall be governed by and construed in accordance with the laws of the State
of New Mexico.

Section 11.19 Headings

The Table of Contents and any heading preceding the text of Articles, Sections and
Subsections of this Agreement shall be solely for convenience of reference and shall not constitute a
part of this Agreement, nor shall they affect its meaning, construction or effect.

Section 11.20 Days

All references to days herein are references to calendar days, unless otherwise specified in
this Agreement.

Section 11.21 Time of Essence

Time is of the essence of each and every term, provision and covenant of this Agreement.
Unless another time is specifically stated herein, the expiration of any period of time prescribed in
this Agreement shall occur at 11:59 p.m. of the last day of the period. Should any period of time
prescribed herein end on a Saturday, Sunday or legal holiday (recognized in Gallup, New Mexico),
the period of time shall automatically be extended to 11:59 p.m. of the next full business day.

Section 11.22 Interpretation

Whenever the context hereof shall so require, the singular shall include the plural, the male
gender shall include the female gender and neuter and vice versa. This Agreement and any related
instruments shall not be construed more strictly against one party than against the other by virtue of
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the fact that initial drafts were made and prepared by counsel for one of the parties, it being
recognized that this Agreement and any related instruments are the product of extensive
negotiations between the parties hereto and that both parties hereto have contributed substantially
and materially to the final preparation of this Agreement and all related instruments.

Section 11.23 Severability

In case any one or more of the provisions contained in the Agreement shall for any reason be
held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or
unenforceability shall not affect any other provision hereof, and this Agreement shall be construed
as if such invalid, illegal or unenforceable provision had never been contained herein.

[remainder of this page intentionally left blank]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed by their authorized representatives as of the day and year first above

CITY OF GALLUP, NEW MEXICO

By:
Name:
Title:

By:
Name:
Title:
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SCHEDULES TO THE AGREEMENT

Schedule Number Title

1 PERFORMANCE STANDARDS

2 OPERATION AND MAINTENANCE STANDARDS

3 MANAGEMENT PLANS

4 WASTEWATER TREATMENT FACILITY

5 GUARANTY

6 INSURANCE

7 ESCALATION INDICES

8 PERMITS

9 CITY CONTRACTS

10 MAXIMUM UTILITIES UTILIZATION

11 EQUIPMENT AND CHEMICALS INVENTORY

12 PASS THROUGH COSTS

13 SERVICE FEE

14 CAPITAL IMPROVEMENTS

15 ACCEPTANCE TEST
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APPENDIX B - SCHEDULES TO THE AGREEMENT TERM SHEET

Schedule Number Title

1 PERFORMANCE STANDARDS; GUARANTEES

2 OPERATION AND MAINTENANCE STANDARDS

3 MANAGEMENT PLANS

4 WASTEWATER TREATMENT FACILITY

5 GUARANTY

6 INSURANCE

7 FIXED CONSTRUCTION PRICE; ESCALATION INDICES

8 PERMITS AND CONSENT AGREEMENTS

9 CITY CONTRACTS

10 MAXIMUM UTILITIES UTILIZATION

11 EQUIPMENT AND CHEMICALS INVENTORY

12 PASS THROUGH COSTS

13 SERVICE FEE

14 CONSTRUCTION SCHEDULE AND MILESTONE
PAYMENTS; CAPITAL IMPROVEMENTS; DESIGN
REQUIREMENTS

15 ACCEPTANCE TEST
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SCHEDULE 1
PERFORMANCE STANDARDS; GUARANTEES

1.1 TREATMENT REQUIREMENTS

Subject to the design capacity and capability of the Facility, the Company shall operate
and maintain the Facility in accordance with all applicable federal, State, and local regulations
pertaining to wastewater treatment standards, including the effluent quality requirements
described in the current NPDES United States Permit No. NM0020672 attached to the RFP, all
other relevant permits and any subsequent permits whenever issued during the term of this
Agreement and in compliance with the specific performance standards described herein. All
analytical methods used to demonstrate compliance shall be according to methods approved by
the City. The effluent limitations and performance requirements are as indicated in the permit
referenced in Table S 1-1 and discussed more fully below. Interim requirements, until capital
upgrades are completed and accepted, for Bio-solids processing and odor control are also
presented in Table 5 1-1.

The Company acknowledges that the current permit requirements for the City Facility are
achievable under proper operation of the Facility.

The Company also acknowledges that this list of effluent limitations and performance
requirements is a summary of those listed in NM0020672, DP-418, DP-95 and DP-1342, and is
not an all-inclusive list of effluent limitations and performance requirements and guarantees.
The Company shall be required to review these and other documents to determine additional
effluent limitations and is expected to comply with all the requirements of the mentioned
permits.

Table Si-i

Effluent Limitations and Performance Requirements

Requirement Permit Number Section
Final Effluent Limits NM0020672 Part I, Section A
Schedule of Compliance NM0020672 Part I, Section B
Monitoring and Reporting NM0020672 Part I, Section C
(Major Discharges)
Overflow Reporting NM0020672 Part I, Section D
Minimum Quantification NM0020672 Part II, Section A
Levels
24-Hour Oral Reporting: NM0020672 Part II, Section B
Daily Maximum Limitation
Violations
Permit Modification and NM0020672 Part II, Section C
Reopener
Pollution Prevention NM0020672 Part II, Section D
Requirements
Contributing Industries NM0020672 Part II, Section E
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Table Si-i

Effluent Limitations and Performance Requirements

Requirement Permit Number Section
Whole Effluent Toxicity NM0020672 Part II, Section F
Testing
Whole Effluent Toxicity NM0020672 Part II, Section G
Limits
Minimum Quantification NM0020672 Part II, Appendix A
Levels Used for Reporting
Pollutant Data
Standard Conditions for NM0020672 Part III
NPDES Permits
Major Sewage Sludge NM0020672 Parts IV, Elements 1 through 3
Requirements
Total Nitrogen limits for DP-1342 Section IV, Subsection A, Part 1.3
treated and/or reclaimed
wastewater discharged from
chlorine contact chamber
Use of Certified Operators DP-1342 Section IV, Subsection A, Part 1.4
Use of Fencing and Signage DP- 1342 Section IV, Subsection A, Part 11.6 and 7
Maintenance of Reserve DP-1342 Section IV, Subsection A, Part 11.8
Impoundment Liner Sludge
Drying Bed Liners
Minimum Freeboard in DP-1342 Section IV, Subsection A, Part 11.9
Reserve Impoundment
Solids Management DP-1342 Section IV, Subsection A, Part 11.10 of

DP-41$ DP-1342
Limitations for Discharge of DP- 1342 Section IV, Subsection A, Part 11.1 1
Reclaimed Wastewater from
Chlorine Contact Chambers
Cross-Connection and DP-1342 Section IV, Subsection A, Part 11.12
Backflow Prevention
Requirements
Temporary Above Ground DP-1342 Section IV, Subsection A, Part 11.13
Storage of Reclaimed
Wastewater
Monitoring and Reporting DP-1342 Section IV, Subsection B
Requirements for Discharge of
Reclaimed Wastewater
Transfers of Class lB DP-1342, DP-95 Section IV, Subsection B, Part III of DP
Reclaimed Wastewater to 1342
other Facilities with Separate
NMED Ground Water
Discharge Permits and for
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Table 814

Effluent Limitations and Performance Requirements

Requirement Permit Number Section
Temporary Uses that do not
Require a Discharge Permit
Contingency Plan , Spills DP-1342 Section IV, Subsection C
Facility Closure DP-1342 Section IV, Subsection D
Record Keeping DP-1342 Section IV, Subsection E
Solids Removal, Containment, DP-41$ All Sections
Storage, Transport and
Disposal

In addition to permit requirements, Company will conform and adhere to all applicable portions
of and amendments to the Clean Water Act (33 U.S.C. 1251 - 1376; Chapter 758; P.L. 845, June
30, 194$; 62 Stat. 1155), NMSA Chapters 72 and 74 (Water Law and Environmental
Improvement Statutes), and NMAC Title 20 (Environmental Protection Rules and Regulations).

If permit or statutory requirements change, the burden is on the Company to demonstrate to the
City that scope changes or contractual modifications are necessary. In the event of a
disagreement or changes to contract scope due to permit or statutory changes, the Company and
City agree to participate in dispute resolution as called for in the Agreement.

If, due to Uncontrollable Circumstances, the Facility cannot be operated by the Company, the
Company shall inform the City within 72 hours of the occurrence of these circumstances and
must demonstrate best efforts to continue or restore plant operations. Best efforts by the
Company must be presented to the City for approval prior to any implementation that would
significantly increase costs under this Agreement. The City will respond to such a request within
72 hours of this presentation by the Company.

If influent exceeds design capacities, Company is required to provide “best efforts” to meet
effluent limitations and performance requirements. Failure to meet requirements when influent
is within design parameters or provide “best efforts” when it is not, may result in triggering of
any performance guarantees and Company becomes responsible for any regulatory violations,
fines, or damages.

Note: the application to renew NM0020672 has been submitted to the EPA by the City of
Gallup and was deemed Administratively Complete on July 29, 2016; Company will be expected
to adjust plant performance and monitoring requirements to any changes made to the renewed
permit. Any substantial additional costs associated with such renewed permit will be handled as
a Change Order.

Appendix B
Schedule 1

B -4



This Page Intentionally Blank

Appendix B
Schedule 1

B-5



SCHEDULE 2
OPERATION AND MAINTENANCE STANDARDS

2.1 GENERAL

The Company shall operate, maintain and manage the Facility in accordance with the
terms and provisions set forth herein. Operational decision making shall always be based on the
following overall objectives:

• Protection of health and welfare of the public

• Protection of the health and safety of the Facility operating staff

• Preservation of the long-term capability to supply wastewater treatment services

• Protection of the environment

• Protection and preservation of the Facility equipment and facilities

• Maximization of Facility operational efficiency and minimization of operational costs

2.2 OPERATIONS AND MAINTENANCE

The Company shall maintain the Facility in good working order and repair and in a neat
and orderly condition. The Company shall maintain the Facility, as originally constructed and
subsequently modified, with due allowance for reasonable wear and tear and depreciation. The
Company shall maintain on behalf of the City all manufacturers’ warranties on new Equipment
purchased, and shall fully cooperate and assist the City, at the Company’s sole cost and expense,
in enforcing existing Equipment warranties and guaranties relative to the Facility.

The Company’s Service Fee shall be based on treating all wastewater within ±10% of the
historical average presented in Table S2-1 for flow and loadings. Should the average ranges, as
measured by a 12-month moving average, fall outside the ±10% range, the Company and the
City shall negotiate in good faith to adjust upward or downward the Service Fee per the
adjustment methodology specified in Schedule 13.

Twelve Month Average for CY 2015
Flow, MGD 2.12
BOD5, lbs/day 3,042
COD, lbs/day 5,883
TSS, lbs/day 6,832

As measured at the Facility influent (raw), not including recycle flows
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The Company shall continue to meet the performance standards specified in Schedule 1 if
the influent flows and/or loadings fail to fall within the ±10% range on a daily, monthly, or other
short-term basis. The ±10% influent flow and loading range is intended to protect the City and
the Company from extraordinary changes, on an annual average basis, over the Term of the
Agreement.

The subsequent sections set forth requirements for the operation and maintenance (O&M)
of Facility components, and are intended to address the major activities required. The following
sections, however, are not intended to include all specific activities that are necessary for
meeting the performance requirements set forth in the Agreement.

In addition to the general requirements of the Agreement, the Company is responsible for
the specific performance requirements below. The Company shall refer to the Operations
Manual, and associated operation and maintenance manuals to understand additional operations
and maintenance requirements.

The Facility shall at all times be operated, controlled, and supervised by a qualified
manager and with supervisory controls capable of responding immediately and effectively to any
and all anticipated and unanticipated circumstances. The combination of automated and human
oversight shall assure compliance with the Agreement.

2.2.1 SCADA System

An updated supervisory control and data acquisition (“SCADA”) system at the
Facility is under construction by the City and shall be utilized for the purpose of managing and
improving operational efficiency. The Company shall work with the City for ongoing integration
of such system with Facility operations, including the associated staff training required. The City
and the Company, working with the City, shall modify and/or reconfigure the SCADA system,
as appropriate, subsequent to implementation of the proposed Capital Improvements.

2.2.2 Maintenance Management System

The Company shall develop and implement a comprehensive computer-based
maintenance management program (“Maintenance Management System”) that develops readily
available historical data, including an inventory of spare parts and provisions for enforcing
existing Equipment warranties and guarantees and maintaining all warranties on new Equipment
purchased after the Commencement Date. The Company shall implement such a Maintenance
Management System to include preventative, predictive, and corrective maintenance for all
components of the Facility, including but not limited to:

• Buildings, grounds, and structures

• Electrical systems and instrumentation

• Mechanical equipment

• Odor control systems
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• Vehicles and other related Rolling Stock

• Laboratory, monitoring and sampling equipment

• Heating, ventilation, and air conditioning

• Communication equipment (i.e., telephones, facsimiles, etc.)

• Computer equipment (software and hardware)

• Chemical feed systems

• Pumping systems

• Auxiliary power facilities

• Air pollution control devices

• SCADA facilities

• Other facilities, equipment, and systems contained within the Facility

• Other specialized tools and equipment

2.2.3 Solids Handling

Currently, sludge and solids produced by the operation of the wastewater facility are
disposed of using the bio-solids process and land application discussed in the 2015 Severn Trent
Report provided in the RFP. The bio-solids sludge disposal and odor control for bio-solids and
wastewater treated at the facility shall remain the responsibility of the Company.

2.2.4 Pump Stations

The Company shall operate and maintain the pump stations to provide uninterrupted,
economical flow of wastewater to the Facility. The Company shall be responsible for inspecting
and conducting ordinary maintenance of the pump stations to ensure their uninterrupted
functioning. The Company shall ensure the pump stations are up to full operating status, in
compliance with all existing codes. If the Company desires to modify existing equipment,
operations procedures, or other aspects of the pump stations, the Company will be required to
submit the proposed alternative to the City for review and approval prior to any modification.
The pump stations to be maintained by the Company are listed in Appendix G.

2.2.5 Septage Receipt

The Company shall be responsible for septage receipt and processing and will be
responsible for receiving septage from registered haulers, analyzing septage as necessary to
verify conformance with the haulers’ registration, and collecting and forwarding tickets to the
City. The Company is not authorized to make separate arrangements for receipt of septage from
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outside the City’s service area except as agreed by the City. The terms and conditions of such
receipts shall be approved in writing by the City. Company shall not be liable for septage
received from the registered haulers which are of such quantity and quality so as to cause
substantial disruption in the operations or biological activity of the Facility provided the
Company undertakes reasonable efforts to deal with the discharge.

2.2.6 Odor Control Facilities

The Company shall use reasonable efforts consistent with industry practices and the
Agreement to control odors from the Facility so that the odors at the site boundary do not prompt
public complaints. The Company’s goal shall be to achieve zero odor complaints, and the
Company, in conjunction with the City, shall develop a program that identifies procedures for
certifying and documenting odor complaints, and shall establish procedures to address recurrent
failures of the odor control program.

The Company shall be responsible for optimizing the operation of existing and future
odor control equipment so that it performs to its designed capacity and capability.

The Company shall also be responsible for achieving effective / acceptable odor control
for any land application or alternative disposal techniques for bio-solids from the Facility.

2.2.6.1 Odor Hotline

The City and Company currently share responsibility for responding to odor
complaints. Both parties will respond to calls about odor complaints received through an “Odor
Hotline.” The Company shall coordinate with the City to maintain the Odor Hotline and respond
to customer complaints, as appropriate, by adjusting odor control equipment, and/or process
operations to address such complaints and to reduce odors from the Facility. The Company shall
also maintain a record of the number of calls received and shall document the odor complaints
using a log form acceptable to the City. Such record shall be tabulated and charted in the
Monthly Reports, as defined in Section 2.4.1.

2.2.6.2 Response Plan

The Company shall establish a response plan based on the Facility’s current
response procedures. The complainant should be contacted as soon as possible, at a reasonable
time of day, and the site of the odor source visited to obtain more information on the location and
characteristic of the odor complaint. The Company shall obtain hydrogen sulfide (H2S)
measurements using a hand held meter to establish the presence of odorous compounds at
different locations in the Facility, including the wet stream and sludge handling processes and
the odor control systems. The odor complaint log form should be completed, including wind
speed and direction at time of the call, the status of process units, land application actions (time,
date, conditions) and action taken by the Company to rectify the odor complaint. A written report
on the odor complaint investigation shall be sent out to the complainant.

2.2.7 Analytical Services

Schedule 2
Appendix B

B-9



The Company shall perform sampling, testing, and any other analytical procedures of Facility
influent and effluent to demonstrate compliance with the Agreement, applicable regulatory
requirements, and permit provisions. The Company shall perform all applicable testing related to
process control at its own expense. All testing and analytical procedures, with the exception of
process control testing, shall be performed by a laboratory certified by the State of New Mexico
and subject to approval by the City, utilizing either an in-house or outside laboratory. The
Company shall prepare laboratory data for all applicable regulations, permits monitoring, and
operating reports and shall forward the results from the laboratory to the appropriate State and
regulatory agencies, including the City. The City at its sole expense may also perform testing,
sampling and analytical procedures as it deems necessary. To the extent additional testing,
sampling and analytical procedures are required by a Change in Law applicable to the Facility,
including any revisions to the NPDES permit, the Company shall be responsible for such
activities. Should any such additional testing, sampling and analytical procedures result in
material and substantial cost changes, then the same shall be considered in a Change Order. Cost
of the annual priority pollutant scan of the waste biosolids shall be paid for directly by the City.

2.2.8 Equipment and Chemicals

The Company shall keep all Equipment in good operating condition and maintain
adequate Equipment in inventory in order to facilitate the repair and replacement of used or
useful Equipment, if necessary, in a timely fashion so as not to disrupt the operation of the
Facility. Such Equipment shall be of a quality and durability equal to or greater than the
Equipment being used, in inventory, or required herein to be secured as of the Commencement
Date; and shall meet the specification provided for in the Operations Manual or future operations
manuals issued with new equipment.

The Company shall operate all used or useful Equipment, including Equipment placed in
service, and perform all tests and testing as may be required or recommended pursuant to
applicable warranties, commercial or industrial standards and federal, State, and local laws,
regulations and permits. The Company shall be responsible for promptly notifying the City in the
event of any major Equipment failure.

All Equipment, including Rolling Stock, and chemicals provided by the City or the
Company on and after the Contract Date, including any Equipment or chemical ordered by the
Company or the City for the Facility, shall be deemed to be owned by the City and shall remain a
part of the Facility upon termination or expiration of the Agreement. All such Equipment,
including Rolling Stock, shall be in good operating condition, as adjusted for normal wear and
tear. All property and equipment, including Rolling Stock and chemicals, designated for disposal
or replacement shall be replaced or disposed of as defined in the Agreement.

2.2.9 Vehicle Maintenance

The Company shall operate and maintain the vehicles and/or any additional equipment
provided by the City of the Company as part of the services. All maintenance of the vehicles
shall be performed in accordance with the O&M Plan, manufacturer warranties, and standard
industry practice. If the Company wishes to reduce the existing inventory of City vehicles, the
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Company shall request the same from the City for review and approval. The procedures for
disposition of such vehicles shall be at the discretion of the City and the City shall retain all
proceeds from the sale of such equipment. Schedule 11 shall be updated accordingly, as a result
of changes in the vehicle inventory.

2.2.10 Buildings Services

The Company shall perform buildings services to provide overall maintenance of
equipment and structures and good housekeeping of facilities, plant site, and pump stations. The
Facility structures shall be maintained at a level adequate for the efficient, long-term reliability
and preservation of the capital investment. The Company shall maintain the buildings, grounds,
and landscaping in an aesthetically attractive and clean condition.

2.2.11 Utilities

As of the Commencement Date, the Company shall be responsible for supplying and
paying for all utilities, including but not limited to natural gas, heating, fuel oil, telephone and
water. The cost for electricity shall be a Pass Through Cost using the City’s contract for
provision of electric power, including such maximum limits specified in Schedule 10.

2.2.12 Sewers and Collection System

The City will retain responsibility for maintenance, cleaning, repair, and construction of
the City sewers and Collection System. The City will provide new sewer connections and/or
laterals to properties along the existing Collection System. The Company shall coordinate its
activities with the City, as directed by the City, to minimize disruption of the Facility operation
and maintenance and to prevent any interference with sewer cleaning and maintenance activities.

2.3 OPERATION AND MAINTENANCE COSTS

The Company shall provide, at its sole cost and expense, all labor, materials, machinery,
vehicles, except Equipment and chemicals initially provided by the City for the Company’s use
and identified in Schedule 11, including, but not limited to office equipment, copiers, computers,
fuel, chemicals, supplies, materials, spare parts, expendables, consumables, testing and
laboratory analysis, and any items required for the operation, maintenance and management
(including all repair and replacement) of the Facility in accordance with the terms and provisions
of the Agreement.

2.4 OPERATIONS MONITORING AND REVIEW

The City will actively participate in review of Facility management, operation and
maintenance throughout the term of the Agreement.

2.4.1 Monthly Operating Reports

The Company shall prepare the monthly operating reports (“Monthly Reports”)
summarizing the operations of the Facility for submission to the City. The Monthly Reports
shall be prepared by the 15th or other date, as applicable, of every month for the previous month
of Facility operation. The Company shall prepare the Monthly Reports in a format subject to
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approval by the City. The Monthly Reports shall include data pertaining to the Facility
performance, analyses required by the NPDES Permit, wastewater flows, and other pertinent
information. At a minimum, the Company shall include the following data in the Monthly
Reports and any other information in compliance with City requirements:

• Monthly Discharge Monitoring Reports (DMRs) requirements (flow, influent and
effluent BOD, COD and suspended solids, effluent pH, metals and toxicity testing
results, etc.)

• Facility operations report to show daily process operations information including all
process flows (i.e., wastewater, septic waste deliveries, primary sludge, aeration tank
influent, return sludge, waste sludge), primary and return sludge concentrations,
secondary treatment process parameters (i.e., aeration tank dissolved levels, sludge
settling tests, sludge production, sludge age, oxygen uptake rates), process unit
hydraulic and solids loading rates, process unit detention times and process
performance calculations.

• Summary of maintenance work performed, backlog, and anticipated major
maintenance work for the next month.

• Summary of utility and chemical usage for the prior month.

• Summary of bio-solids processing and disposal to include, if any, land application
quantities and dates of application

• Summary of odor complaints and action taken.

2.4.2 Annual Operation and Maintenance Report

During the first six (6) months of the Service Agreement contract, the Company shall
work with the City to finalize the elements to be addressed in the Annual Report.

The Company shall prepare an annual operation and maintenance report (Annual Report).
This report shall include detailed information about the completed Billing Year’s operation and
maintenance of the Facility and current Facility conditions. The report shall include, at a
minimum:

• An assessment of the condition of the Facility, details of any modifications made
(design details and as-built drawings) and an analysis of the effectiveness of any
repairs, replacements, or upgrades.

• Identification of Capital Items and Plans for the next two fiscal years with detail
elaboration for projects identified for the immediate, next fiscal year.

• A summary of the information provided in the monthly reports.

A summary of environmental, safety, regulatory compliance, and maintenance
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• An assessment of outstanding issues, including any recommendations for changes to
plant operations.

• Operating budget summary.

The Annual Report shall be finalized by the Company and issued to the City annually
within 60 days of the end of the contract year.

2.4.3 Facility Inspections

The City or its authorized agents and representatives reserve the right to visit or inspect
the Facility at any reasonable time, including “blind’ inspections without prior notice to the
Company. The City or its authorized agents and representatives may call upon the Company at
any time for an oral review of any matter pertaining to the Facility. The Company shall provide
the City and/or authorized agents and representatives adequate office working space during
inspections and reviews as necessary.

The City or its authorized agents and representatives anticipate performing an annual
inspection of the Facility which shall be scheduled at a time of mutual consent between the
Company and the City or its authorized agents or representatives. The purpose of this annual
inspection is to verify that Facility operations and maintenance is properly performed in
accordance with the Agreement. At least two weeks prior to the annual inspection, the Company
shall submit to the City three copies of the Company’s Annual Report.

In the event that any such inspections reveal work not in accordance with the Agreement
or a lack of repairs or necessary maintenance to the Facility or Facility facilities or equipment,
the City or its authorized agent shall bring to the attention of the Company such items and the
Company shall perform the repairs and maintenance activities identified by the City in
accordance with the terms and provisions set forth in the Agreement.

The Company shall maintain all records of operating data and information relevant to the
Facility, including accounting and financial records. The Company shall provide the City access
to all such records upon reasonable request.

2.4.4 Operations Records

The Company shall maintain a computerized record keeping system for all operation and
maintenance functions performed on the Facility (“Operations Records”). Records shall include,
but not be limited to, records of Facility operation, operation and maintenance costs,
maintenance procedures, emergency incidents, personnel, and inventory (equipment and
chemicals).

2.4.5 Monthly Meetings

The City and the Company shall meet at the Facility or other mutually agreed upon
location on a weekly basis to review facility operations and any issues. On a monthly basis at the
Facility or other mutually agreed upon location to discuss the prior Monthly Report and Facility
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performance, including maintenance issues, Facility conditions, environmental and permit
compliance, invoicing issues, public relations, and other relevant issues. Copies of
documentation of these meetings shall be the responsibility of the Company and shall be
distributed to all attendees. The Company shall provide Monthly Reports to the City of the
previous months operation and maintenance of the Facility by the 15th or other date, as
applicable, of the current month. These status reports present the operating and maintenance and
financial information for the previous month.

2.4.6 Review at Expiration of Agreement

Prior to the final Billing Year, the City, in accordance with Section 10.2 of the
Agreement may conduct a Facility audit to determine the condition of the Facility. The Company
shall participate with the City, any parties’ costs related to the performance of the audit should be
the responsibility of that party.

A City and Company representative will conduct a detailed, comprehensive survey and
inspection of the Facility to identify the physical and operational conditions and general status of
repair of all equipment buildings, structures, pavements, grounds, utility lines, spare parts
inventories, operation and maintenance records, etc. in accordance with Section 10.2.
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SCHEDULE 3
MANAGEMENT PLANS

As part of this procurement, the Company shall be required to prepare several
comprehensive plans which document the Company’s and City’s objectives of improving Facility
performance. This Schedule outlines the various plans which shall be required. It is recognized
that information may not be available to provide all of the details necessary to develop a
complete plan. Therefore, the Proposer shall develop comprehensive draft plans which outline
the Proposer’s approach for the items specified. The customer service and emergency response
plan (“Emergency Response Plan”) shall be completed prior to the Commencement Date. All
other plans shall be completed either 30 or 60 days after the Commencement Date, as applicable.
The following plans shall be developed:

• Customer Service and Emergency Response Plan

• Staffing and Training Plan

• Operations and Maintenance Plan

• Safety and Security Plan

• Transition Plan

3.1 CUSTOMER SERVICE AND EMERGENCY RESPONSE PLAN

The Company shall respond promptly (within 2 hours) and in a reasonable manner to all
customer problems and emergencies pertaining to the Facility in accordance with this Agreement
Term Sheet. The Company shall maintain a toll-free 24 hour telephone number throughout the
term of the Agreement so that customers of the Facility can report any problems and
emergencies. The Company shall notify the City of any activity, problem, or circumstance of
which it becomes aware that threatens the safety, health or welfare of the customers of the
Facility. The Company shall maintain a complete log with the start and end date and time of all
problems and emergencies identified and measures and response time taken by the Company to
remedy such problems and emergencies.

The Company shall prepare the annual submissions, known as Tier 2 reports, required by
the Emergency Planning and Community Right to Know Act (EPCRA) for the City to execute
and submit.

The Company shall develop emergency operations procedures, including on-call backup
capability to be utilized during an emergency event. As part of the emergency plan, emergency
operations procedures shall be developed to address at a minimum:

• Chemical Spills

• Personnel Emergencies

Fire and Explosions

Pipe, Valve, or Pump Failure
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• Equipment and Process Failure

• Power Failure

• Acts of God (i.e., Hurricanes, Wind Storms, and Floods)

• Wastewater bypass discharges

• Emergency Telephone Numbers

• Emergency Equipment Inventory

• Records Preservation

• City of Gallup Industrial Liquid Waste Ordinance

• Coordinating Instructions with Public Safety Agencies

3.2 STAFFING AND TRAINING PLAN

The Company shall provide staff qualified and experienced in the operation,
maintenance, and management of wastewater treatment systems similar in nature and character
to the Facility in accordance with the terms and conditions defined in the Agreement. The
Company shall also provide additional third party support, on an as needed basis, to perform its
duties and obligations under the Agreement. Such third parties shall be equally qualified for the
specific services to be performed. The Company is responsible for maintaining the required
number of staff and third party contractors as deemed appropriate to operate, maintain and
manage the Facility in accordance with the provisions and terms of this Agreement. The
Company shall provide:

• Qualified management, supervisory, technical, laboratory, operations and
maintenance personnel.

• Duly licensed and certified personnel hired or contracted by the Company to perform
the services required.

• Specialists, as necessary, for process control, bio-solids management and processing,
instrumentation, troubleshooting, emergency management, and other similar
activities.

• Office and clerical support staff.

• Technical support to provide on-call backup and process expertise for process control,
bio-solids management, odor control, management, maintenance and Facility repair,
as necessary, to support operations and maintenance staff in performing the services
of this Agreement.

Within thirty days after the Commencement Date, the Company shall submit to the City a
staffing plan (“Staffing Plan”) for the personnel requirements during both the initial operations
of Proposal A and future operations after capital upgrades (Proposal B). The Company shall
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include, at a minimum, the following information, in accordance with the provisions of this
Agreement:

• Organization chart

• List of all personnel required for the Facility, with contact telephone numbers

• Job classifications and wage rates

• Number of staff required for the transition phase and long-term operations (Proposal
A and Proposal B)

• Resumes of personnel employed within the Facility to demonstrate qualifications to
perform assignment

The Company shall notify the City of any change in personnel not less than 10 days prior
to such personnel change, which is subject to review and approval of the City.

3.2.1 Training Programs

The Company shall provide training programs for all personnel employed (“Training
Plan”). Such training shall include, but not be limited to, modem wastewater process control,
equipment operation, repair, and maintenance, sampling and analytical procedures, regulatory
requirements, supervisory skills, and safety and occupational health procedures. It is the City’s
desire to maximize continued employment opportunities for existing personnel. Therefore, all
existing employees who request an employment interview shall receive such from the Company.
The Company shall maintain records of all training programs.

Training shall include classroom and hands-on training curriculum for each operator
position and classification. Calendar dates and milestones shall be assigned to each portion of the
training and a training schedule shall be submitted in the Training Plan. The date and duration of
on-site training by each of the equipment manufacturer’s technical representatives, if any, will
also be shown in the schedule.

Quarterly reporting, by the Company to the City, shall be submitted to document all
safety and training classes and sessions conducted by the Company during the quarter.

3.3 OPERATIONS AND MAINTENANCE PLAN

The Company shall prepare and submit to the City for approval a comprehensive
Operation and Maintenance Plan (“O&M Plan”) within 60 days after the Commencement Date.
The O&M Plan shall specify all procedures and tests to be conducted for the operation and
maintenance of the Facility, inclusive of all facilities and Equipment. The O&M Plan shall be a
comprehensive manual organized into separate sections addressing each of the unit processes
involved, the overall Facility operation and control, auxiliary Facility equipment, and grounds
and building maintenance. At a minimum, this O&M Plan shall include the following:

a. Routine maintenance schedule for all major systems and schedule of expected
shutdowns.
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b. Copies of all permits, licenses, and other regulatory documents obtained for the
Company’s services, if not previously submitted.

c. Operation procedures for all major equipment within the Facility during start-up,
normal, alternate, and emergency operation modes.

d. Equipment and Facility manufacturers/suppliers O&M manuals.

e. Forms and checklists to be used to monitor equipment and process Facility
operation and preventative maintenance.

f. Monitoring and reporting requirements.

g. Updates to the O&M Plan.

Each separate unit process, auxiliary Facility processes and grounds/building section of
the O&M Plan shall include a detailed written explanation of the following:

• The process or Facility including its key components.

• The Facility function including its purpose and normal operating parameters.

Equipment summary including nameplate data, supplier/local representative, and
manufacturer.

• Description of instrumentation and control Facility, including an alarm summary.

• Description of normal Facility operations including startup and shutdown, adjustment
of variable dictions and settings, interface with other plant systems, routine
monitoring checklists and record keeping forms.

• Maintenance, including predictive and preventative maintenance for process
functions, such as cleaning and hose down, flushing and inspection; mechanical
functions, such as changing lubricating fluids and filters, checking rotating equipment
balance, and changing valve seals and packing; electrical functions, such as checking
tightness of wiring terminal connections, exercising breakers, and recalibrating
meters; instrument and control functions, such as sensor calibration; and structural
maintenance, such as crack repairs and restoration of surface corrosion protection
systems.

• Troubleshooting Facility malfunctions.

The City will review the draft O&M Plan and return one marked-up copy with comments
and conditions for approval within 30 days of the initial submittal. The Company shall submit
three copies of a final version of the O&M Plan incorporating the City’s reasonable and
acceptable changes and comments 30 days following the return of the draft manual.
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Initial Proposal A Operation and Maintenance

A section of the O&M Plan shall be dedicated to the Company’s maintenance, repairs and
replacements, specifically required for operation during the Proposal A operating period. This
plan shall augment the information contained in the master O&M plan, and shall support the
procedures for Proposal A operation and maintenance, as set forth in the Transition Plan.

3.3.1 Repair and Replacement

A detailed repair and replacement program (“Repair and Replacement Plan”) based on
the specifics of the Equipment and systems at the Facility shall be finalized and included in the
O&M Plan and updated periodically. Expenditures for the Company’s Repair and Replacement
Plan shall be covered as part of the Company’s annual Service Fee for expenditures less than
$7,000 dollars, including ordinary maintenance and repair and replacement activities.
Expenditures for repairs and replacements greater than $7,000 dollars shall be funded from the
Repair and Replacement Funds established by the City as outlined in the Agreement.

Financial responsibility for equipment repairs and replacements exceeding $7,000 shall
be the financial responsibility of the City provided the Company has complied with all
maintenance requirements and so documented the proper performance of such maintenance in
the Maintenance Management System as required by this RFP (at Section 2.2.2) and the
Agreement. Failure of the Company to do so and/or failure to submit such documentation shall
result in the Company being financially responsible for such repair or replacement costs.

Upon expiration of the Agreement, the Company shall return the Facility to the City in
good repair and in a sound, proper, and well-maintained condition without the necessity for the
City to undertake major repairs or a major overhaul when assuming Facility management
responsibilities. Any unspent dollars in the repair and replacement fund shall be transferred to
the City.

3.3.2 Bio-Solids and Odor Control

A section of the O&M Plan shall address bio-solids disposal and odor control for
both Proposal A (existing facilities) and Proposal B (upgraded facilities constructed by the
Company).

3.4 SAFETY AND SECURITY PLAN

The Company shall provide for and maintain security and safety of all facilities and
structures contained within the Facility (“Safety and Security Plan”). The Company shall
develop and submit to the City a Safety and Security Plan within 30 days after the
Commencement Date. The Company shall be responsible and obligated to enforce all safety,
security and health laws, rules, regulations, and/or procedures. Any and all persons entering the
Facility facilities shall be identified and provide appropriate documentation of authorization to
have access to the Facility. The Company is responsible for providing the appropriate procedures
to maintain a log of any and all persons accessing the Facility.
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The structural integrity of the fences shall be maintained and kept in neat order. Gates,
access points, and doors to the facilities and structures in the Facility shall be kept locked.
Entrance to such facilities and structures shall be protected against unauthorized entry. The
Company is responsible for maintaining all security alarms in working order.

3.5 PILOT TESTING AND DESIGN CONFIRMATION PLAN (Optional)

Immediately upon contract signing, the Company shall have the option of implementing
Pilot Testing and Design Confirmation Plan activities as determined by the Company. The
results of pilot tests shall be presented to the City following the plan outline for documentation of
results achieved. The Company Plan shall also address correction of facility design should the
design and processes submitted by the Company in its proposal fail to demonstrate the ability to
consistently meet regulatory requirements and / or bio-solids process and odor control
requirements. Any additional costs for re-design, additional facilities, or additional operating
expense shall be the responsibility of the Company and shall not increase the Company’s
contract specified capital or O&M costs.

3.6 TRANSITION PLAN

The Company shall develop a transition plan (“Transition Plan”) describing the
operational procedures and the approach to assuming the operation of the existing facility and a
second plan for initiating the Capital Improvements, including preparations for new construction
while securing the operations of existing systems. At least 180 days prior to the anticipated
Acceptance Date, the Company shall submit to the City a detailed Transition Plan defining the
activities required to conduct final inspections, commence start-up, perform preliminary tests,
and undertake any other activities necessary to prepare the Facility for the Acceptance Test.

The Transition Plan shall address the interrelationship between the existing treatment
Facility and any new facilities constructed under this Agreement. The Transition Plan shall
describe, at a minimum, the Company’s approach with respect to:

• Procedures for continuing operation of the Facility during construction

• Appropriate safety and security measures implemented at the Facility during the
transition period

• The timing and duration of scheduled testing and interim operations procedures

• The procedures to be employed during start-up of new Equipment and systems.

• Procedures for shutting-down and starting-up new and existing Equipment and
systems.

During the interim operating period, the Company shall be responsible for coordination
and transitioning between construction and operation and maintenance activities. It is the City’s
desire to minimize Facility interruptions during this period.
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3.6.1 Construction Inspection Activities

Throughout the construction period, the Company shall monitor the quality of all
installations to insure work proceeds in accordance with the design drawings and specifications,
manufacturers recommendations and current installation standards. As installations are
completed, documentation will be maintained noting satisfactory installation in accordance with
the quality control standards. The Transition Plan shall address how successful completion of all
installation activities and supporting documentation will be provided prior to proceeding with the
Acceptance Test.

3.6.2 Start-up and Preliminary Testing

Start-up and preliminary testing shall be conducted prior to conducting the Acceptance
Test. The Transition Plan shall address how such activities will be conducted to demonstrate that
the Facility is acceptable to begin treating wastewater. The Transition Plan shall specify the start
up and commissioning of major equipment and systems.

The Transition Plan shall also address how the transition activities will eventually lead
into the Acceptance Test, and if any down time will exist between the transition period and the
commencement of the Acceptance Test. All transition activities shall be included in the
Company’s Fixed Construction Price. The Company may choose to combine the Transition Plan
with the Acceptance Test Plan.
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SCHEDULE 4
WASTEWATER TREATMENT FACILITY

The Company is responsible for the services as defined in Schedules 1, 2 and 3 and set
forth in the Agreement. The following description presents the various components which
comprise the Facility, and a description of existing operational conditions.

4.1 GALLUP WASTEWATER TREATMENT FACILITY

The Facility is located at $00 Sweetwater Place, Gallup, NM $7301. The City owns the
land, buildings and equipment at the Facility. The Facility is a secondary treatment facility with a
permitted maximum monthly flow of 5.0 MGD. The Facility currently treats approximately 2.0
MGD of raw influent flow plus a recycle flow of approximately 0.5 MGD on an average daily
basis. The existing treatment processes consist of preliminary treatment, primary treatment,
activated sludge secondary treatment, and chlorination. Final effluent is discharged to the Puerco
River.

The City’s Industrial Liquid Waste Ordinance (Sections 8-5-1 through 8-5-15) defines
prohibited discharges as well as the program and requirements currently in place by the City.

4.2 LABORATORY AND ANALYTICAL SERVICES

The laboratory performs a number of on-site tests. These tests include conventional, non-
conventional, and specialized analyses for both Facility permit and Facility process samples, and
industrial and non-industrial pretreatment samples.

All conventional and non-conventional tests conform to the appropriate EPA approved
methodologies and quality control and quality assurance program procedures. Any laboratory
facility and Staff utilized by the Company shall be an accredited laboratory via the laboratory
certification process and requirements.

The Company shall determine the usage of on-site laboratory facilities and staffing or the
usage of off-site accredited laboratory facilities. All on-site activities shall be performed by staff
with proper certifications. The Company shall maintain all applicable licenses and certifications
for the laboratory and staff and copies of such for any off-site laboratory utilized by the
Company.

4.3 SLUDGE DRYER

The Company has allotted a conservative line item allowance of $100,000.00 dollars
which has been included to inspect and repair the existing sludge dryer and restore it to service.
At the time of the Company site visits, the City’s Fenton sludge dryer was not operational;
therefore the unit was not fully investigated since that would have required dis-assembling it.
The City agrees to assume any cost of repairs in excess of $100,000.00. The Company will
engage a subcontractor to provide inspection services, write a report on suggested repairs and
cost estimate. The Company will provide such report to the City for the City’s consideration
regarding the sludge dryer. The Company will obtain approval from the City to proceed with
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any repairs and test the equipment and then if working, will turn the dryer over to operations.
The intent is that the dryer produces dried biosolids of Class A quality as defined by federal
regulations and will allow for unrestricted reuse. At a minimum, the dryer will be used for those
times when the land application site is frozen.
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SCHEDULE 5
GUARANTY

GUARANTY

This Guaranty is made as of the

____

day of November, 2016, by CH2M HILL
Companies, Ltd., a Delaware corporation having its principal place of business at 9191 S
Jamaica St, Englewood, CO 80112 (Guarantor’), to and for the benefit of the City of Gallup,
New Mexico (“cjy”).
WITNESSETH:

WHEREAS, CH2M HILL Engineers, Inc., a Delaware corporation (“Company”), has
entered into a Capital Improvements, Operations, Maintenance And Management Agreement
(“Agreement”) with the City dated as of November

_____,

2016, pursuant to which the Company
shall perform certain capital improvements to and shall operate, maintain and manage the
Facility (capitalized terms not defined herein shall have the meanings ascribed to them in the
Agreement); and

WHEREAS, Guarantor is willing to guaranty, as set forth below, the payment and
performance obligations of the Company under the Agreement; and

WHEREAS, the City would not enter into the Agreement unless Guarantor provided this
Guaranty.

NOW, THEREFORE, as an inducement to the City to enter into the Agreement,
Guarantor agrees as follows:

Guarantor hereby absolutely, irrevocably, presently and unconditionally guarantees the
full and prompt payment and performance by the Company of all of the Company’s obligations
under the Agreement (“Obligations”), as and when due, and in accordance with the terms and
conditions therein.

Guarantor warrants and represents that all financial statements previously furnished by
Guarantor to the City fully and accurately reflect the financial condition of Guarantor for the
dates and periods indicated, and that there has been no material adverse change in the financial
condition of Guarantor since the date of such statements.

Each and every breach, default and Event of Default under the Agreement shall give rise
to a separate cause of action hereunder, and separate suits may be brought hereunder by the City
as each cause of action arises. The occurrence of any one or more of the following events is
called a “Guaranty Event of Default”, and more than one of which are collectively called
“Guaranty Events of Default”:
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a material adverse change in Guarantor’s financial status which impairs the
Guarantor’s ability to perform hereunder; or

any of Guarantor’s representations, made herein or in any financial statements
now or hereafter delivered to the City, is untrue in any material respect, or is not
reaffirmed by Guarantor upon request for such reaffirmation made by the City to
Guarantor; or

Guarantor fails to pay or perform any of the obligations of the Company
immediately upon Company’s failure to pay or perform any one or more of such
obligations when due and ten business days after receipt of notice given of such
failure provided by the City; or

any proceeding under bankruptcy or receivership or any other laws, state or
federal, now or hereafter in effect for the relief of debtors, is filed by or against
Guarantor (and as to any involuntary proceeding filed against Guarantor, such
proceeding remains undismissed for a period of sixty (60) days) or for the
appointment of a receiver for Guarantor or any of its property, or if Guarantor
makes an assignment for the benefit of creditors or shall discontinue business or
become insolvent; or

Guarantor terminates this Guaranty, takes any action intended to terminate this
Guaranty, or takes any action that could terminate this Guaranty, or assigns,
transfers or otherwise avoids its obligations hereunder, whether in whole or in
part, without the prior written consent of the City; or

Merger or consolidation with another corporation by Guarantor where Guarantor
is not the surviving company or where there is a material decline in Guarantor’s
credit standing; or the surviving company with at least similar credit standing
prior to the merger or consolidation does not assume the obligations under the
Guaranty; or

Dissolution, termination of existence, business failure or cessation of business
operations of Guarantor.

Upon the occurrence of any breach, default or Event of Default under the Agreement or
any Guaranty Event of Default, at the City’s election, Guarantor shall promptly pay to and
perform for the City all of the then outstanding obligations of the Company; and the City may
immediately or at any time thereafter take any action it deems or they deem necessary or
advisable to enforce this Guaranty.

This Guaranty shall be governed by the laws of the State of New Mexico exclusive of the
choice of law rules thereof, and Guarantor hereby agrees to the service of process in New
Mexico for any claim or controversy arising out of this Guaranty or relating to any breach
hereof, and to submit to the exclusive jurisdiction of any court of competent jurisdiction in the
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State of New Mexico in connection therewith.

This Guaranty shall be binding upon and enforceable against the Guarantor, its
successors and assigns (including any successor by merger or consolidation or any transferee of
all or substantially all of the properties of Guarantor), whether or not such obligations are
expressly assumed by such successor, assignee or transferee, and is for the benefit of the City
and any of the City’s permitted successors and assigns under the Agreement.

This Guaranty may be enforced by the City without first resorting to any action against
the Company or exhausting any other remedies that the City may have; provided, however, the
City shall have previously given the Company notice and an opportunity to cure prior to
exercising its rights and remedies hereunder against the Guarantor.

Guarantor waives (a) presentment and demand for payment of the obligations,
(b) protest and notice of default, (c) any demand for payment under this Guaranty, and (d) in the
Event of Default by the Company until the obligations of the Company and the Guarantor are
fully performed and paid in full, any right of subrogation to any of the City’s rights against the
Company.

The Guarantor shall be entitled to assert any and all rights, remedies and defenses which
would otherwise be available to the Company. Guarantor’s liability under this Guaranty shall not
exceed Company’s liability under the Agreement.

No failure or delay by the City in exercising any right, power or privilege hereunder or
under the Agreement shall operate as a waiver thereof nor shall any single or partial exercise
thereof preclude any other right, power or privilege. No waiver, amendment, release or
modification of this Guaranty shall be established by conduct, custom or course of dealing, but
solely by an instrument in writing duly executed by the party against whom any such waiver,
amendment, release or modification is sought to be enforced.

Neither the City nor the Guarantor shall assign its obligations hereunder without the prior
written consent of the other Party.

This Guaranty will not confer any rights or remedies upon any person other than the
Guarantor, the City and their respective successors and assigns.

The obligations of Guarantor to the City set forth in this Guaranty are absolute and
unconditional, shall not be subject to any requirement that the City first enforce any remedies it
or they may have against the Company or any other person, or any requirement to seek to
recover from the Company before proceeding against Guarantor hereunder, and shall not be
subject to any claim of Guarantor against any other person including the City. This is a guaranty
of payment and performance, not merely of collection.

During such times as this Guaranty shall be effective, the Guarantor agrees: (i) to furnish
the City from time to time such publicly available information in such form, concerning the
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financial condition of the Guarantor, as the City may reasonably request; and (ii) promptly to
notify the City of any condition or event which constitutes, or would constitute with the passage
of time or giving notice or both, an Event of Default (hereunder or as defined in the Agreement).

This Guaranty may be executed simultaneously in several counterparts, each of which
shall be deemed an original, and all of which together shall constitute one and the same
instrument. The invalidity or unenforceability of one or more provisions of this Guaranty shall
not affect the validity or enforceability of the remaining portions of this Guaranty. This
Guaranty is entered into by Guarantor solely and exclusively for the benefit of the City and any
subsequent owners of the Project, and may be enforced against Guarantor by the City and any
subsequent owners of the Project.

Notices given pursuant to this Guaranty unless otherwise stated shall be in writing and
shall be served personally or sent by certified mail, return receipt requested, to:

Guarantor at: CH2M HILL Companies, Ltd.
do General Counsel
9191 S Jamaica Street
Englewood, CO $0112

City at: City of Gallup - Frances Rodriquez, CPPB
Purchasing Director
P0 Box 1270
Gallup, NM 1270

With a copy to: George Kozeliski, City Legal Counsel
P0 Box 1270
Gallup, NM 1270

or to such other address as shall be designated by such party in a written notice to the other party
hereto. Any notice given pursuant to this Section if transmitted by certified mail shall be
effective immediately upon receipt and if delivered by hand upon delivery.

The obligations of the Guarantor hereunder are absolute, present, irrevocable and
unconditional and shall remain in full force and effect until the Company shall have fully
discharged the Obligations in accordance with their respective terms and conditions, and except
as provided herein shall not be subject to any counterclaim, set-off or deduction based on any
claim that the Guarantor may have against the Company, the City or any other person. Without
limiting the foregoing, the obligations of the Guarantor hereunder shall not be released,
discharged or in any way modified by reason of any of the following (whether with or without
notice to, knowledge by or further consent of the Guarantor):

the extension or renewal of this Guaranty or the Agreement;

any exercise or failure, omission or delay by the City in the exercise of any right,
power or remedy conferred on the City with respect to this Guaranty or the
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Agreement except to the extent such failure, omission or delay gives rise to an
applicable statute of limitations or laches defense with respect to a specific claim;

any permitted transfer or assignment of rights or obligations under the Agreement
by any party thereto;

any renewal, amendment, change or modification in respect of any of the
Obligations;

any failure of title with respect to all or any part of the City’s respective interests
in the Facility;

the voluntary or involuntary liquidation, dissolution, sale or other disposition of
all or substantially all the assets, marshalling of assets and liabilities, receivership,
insolvency, bankruptcy, assignment for the benefit of creditors, reorganization,
moratorium, arrangement, composition with creditors or readjustment of, or other
similar proceedings against the Company or the Guarantor, or any of the property
of either of them, or any allegation or contest of the validity of the Agreement or
this Guaranty in any such proceeding (it is specifically understood, consented and
agreed to that, to the extent permitted by law, this Guaranty shall remain and
continue in full force and effect and shall be enforceable against the Guarantor to
the same extent and with the same force and effect as if any such proceeding had
not been instituted and as if no rejection, stay, termination, assumption or
modification has occurred as a result thereof, it being the intent and purpose of
this Guaranty that the Guarantor shall and does hereby waive all rights and
benefits which might accrue to it by reason of any such proceeding);

any sale or other transfer by the Guarantor or any affiliate of any of the capital
stock or other interest of the Guarantor or any affiliate in the Company now or
hereafter owned, directly or indirectly, by the Guarantor or any affiliate, or any
change in composition of the interests in the Company;

any failure on the part of the Company for any reason to perform or comply with
any agreement with the Guarantor;

the failure on the part of the City to provide any notice to the Guarantor which is
not required to be given to the Guarantor pursuant to this Guaranty and to the
Company as a condition to the enforcement of Obligations pursuant to the
Agreement;

any failure of the Company to mitigate damages resulting from any default by the
Company or the Guarantor hereunder or under the Agreement;

the merger or consolidation of the Guarantor or the Company into or with any
other person, or any sale, lease, transfer, abandonment or other disposition of any
or all of the property of any of the foregoing to any person;
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any legal disability or incapacity of the Guarantor or the Company; or

the fact that entering into the Agreement, this Guaranty or any related document
by the Company or the Guarantor was invalid or in excess of the powers of such
party.

Guarantor shall not be required to perform unless and until it receives City’s written
demand for performance hereunder following the occurrence of an Event of Default and has been
provided a reasonable time to cure per the terms of the Agreement. Guarantor shall have ten (10)
days after its notice of an Event of Default to commence its performance of such obligations.

Should any money due or owing under this Guaranty not be recoverable from the
Guarantor due to any of the matters specified above, then, in any such case, such money,
together with all additional sums due hereunder, shall nevertheless be recoverable from the
Guarantor as though the Guarantor were principal obligor in place of the Company pursuant to
the terms of the Agreement and not merely a guarantor and shall be paid by the Guarantor
forthwith subject to the terms of this Guaranty. Notwithstanding anything to the contrary
expressed in this Guaranty, nothing in this Guaranty shall be deemed to amend, modify, clarify,
expand or reduce the Company’s rights, benefits, duties or obligations under the Agreement.

IN WITNESS WHEREOF, Guarantor has executed this instrument the day and year first
above written.

ATTEST: CH2M HThL Companies, Ltd.

By:

_________________________

Name: Steven Mathews
Its duly authorized: Vice President and Treasurer

ACCEPTED:

CITY OF GALLUP

By:

__________________________

Name:
Its duly authorized
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SCHEDULE 6
INSURANCE

The Company shall procure and maintain the following (“Required Insurance”):

6.1 WORKERS’ COMPENSATION

Statutory benefits as defined by New Mexico statutes encompassing all operations
contemplated by this Agreement to apply to all owners, officers, and employees regardless of
number of employees. Individual employees may be exempted per State Law. Employers
Liability will have minimum limits for bodily injury by accident of $1,000,000 per accident and
for bodily injury by disease with a $1,000,000 policy limit and $1,000,000 per employee.

6.2 COMMERCIAL GENERAL LIABILITY

Coverage shall apply to premises and/or operations, products and/or completed
operations, independent contractors, contractual liability, and property damage exposures with
minimum limits of $ 2,000,000 per occurrence, and $5,000,000 aggregate. Coverage shall
include premises-operations, blanket contractual, products and completed operations, personal
injury and advertising injury, host liquor liability, explosion, collapse, underground hazards,
property damage including completed operations, fire damage legal, and independent contractors
coverages. The Company has the option of meeting these insurance limits through the
combination of primary and excess liability policies.

6.3 COMMERCIAL AUTOMOBILE LIABILITY

Coverage shall apply to owned vehicles and/or hired and non-owned vehicles and
employee non-ownership use and leased or hired vehicles with minimum limits of $1,000,000
CSL (combined single limit) for bodily injury and property damage.

6.4 CONTRACTOR’S POLLUTION LIABILITY

Contractor’s pollution liability insurance with limits of $1,000,000 per loss and an annual
aggregate limit of $3,000,000. Such insurance shall include coverage for bodily injury sustained
(including death); property damage including physical injury to or destruction of tangible
property including the resulting loss of use thereof, all arising from a pollution condition,
cleanup costs and the loss of use of tangible property that has not been physically injured or
destroyed; defense, including costs, charges and expenses incurred in the investigation,
adjustment or defense of claims; and losses that arise from the Capital Improvements. Coverage
shall apply to pollution conditions including the discharge, dispersal, release or escape of smoke,
vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste materials or other
irritants, contaminants or pollutants into or upon land, the atmosphere or any watercourse of
body of water, which results in bodily injury and property damage.
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6.5 BUILDERS RISK

During such time as the Company shall have facilities under construction, and until such
facilities are put to its intended use or the City takes possession of the facilities, whichever is
earlier, the Company shall maintain Builders Risk insurance naming the City as additional
insured and loss payee as their interest may appear. The Builders Risk insurance may be
provided by the Company’s subcontractor, provided that (i) such insurance complies with the
provisions hereof, (ii) the City and the Company are included as additional insureds and (iii)
neither the foregoing option nor any noncompliance therewith by the Company or its
subcontractor shall in any way relieve the Company of its obligations hereunder or under the
Agreement. The parties agree that when the facilities are put to its intended use or the City takes
possession of the facilities whichever is earlier, the Company shall no longer be required to carry
Builders Risk insurance. Such insurance shall cover loss, damage or destruction to the Project
Improvements (including machinery coverage) caused by physical damage in the amount of the
sum of the Plant Fixed Design/Build Price and the Collection System Fixed Design/Build Price,
as may be adjusted pursuant to the Agreement, with no co-insurance provisions written on a
completed value form. Such coverage shall provide that the proceeds will be payable jointly to
the City and the Company (for disbursement to the Company as repairs and reconstruction
proceed),. Coverage shall exclude any obligation for pre-existing pollution conditions or for
pollution claims not arising under this Agreement.

6.6 BUSINESS INTERRUPTION

During the Operations Period, the Company shall maintain business interruption and
extra expense insurance in an amount equal to the annual Service Fee and loss of income and
other expenses, for twelve months, subject to a deductible waiting period of 90 days. Such
coverage shall be for the total or partial suspension of, or interruption in, the operation of the
facility caused by loss or damage to or destruction of any part of the Facility as a result of
earthquake, flood and all other perils.

6.7 PROFESSIONAL LIABILITY

The Company shall maintain professional liability (errors and omissions) insurance,
issued by an insurer licensed to do business in the State of New Mexico, covering the design
component of the Design/Build Work, carrying a coverage limit of not less than Three Million
Dollars ($3,000,000) per loss and in the aggregate. Coverage shall be maintained in full force
for not less than three (3) years from the date of Substantial Completion.
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6.8 PROPERTY

The City retains the option, with reasonable notice to the Company, to procure property
insurance independently or through the Company. In the event that the City procures property
insurancein lieu of the Company, the City shall procure and maintain fire, property, and boiler
and machinery insurance, on a Special Risk of Loss basis (formerly referred to as “all risk”) (the
“Property Insurance”) on the Capital Improvements in amounts equal to 100% of the value of
their repair or replacement. It is understood that the Company may at its discretion elect to
repair such damages at its own cost and expense. The Company shall be included as an
additional insured under the property policy procured and maintained by the City, and the
property insurance shall include a waiver of subrogation in favor of the Company.

All such Property Insurance policies obtained shall be subject to normal exclusions
relating to nuclear risks, war risks and such perils as are generally imposed by insurers for
similar properties.

In the event that the Company procures the Property Insurance, the Property Insurance
shall cover loss, damage or destruction to the Capital Improvements (excluding pipelines) in
amounts equal to 100% of the value of their repair or replacement. The City shall be included as
a loss payee. All such Property Insurance policies obtained shall be subject to normal exclusions
relating to nuclear risks, war risks and such perils as are generally imposed by insurers for
similar properties. At the time of such election by the City, the Company shall provide the City
with its costs for such insurance, and the Service fee shall be increased to account for the actual
and direct expenses (without markup for profit, administrative costs or otherwise) paid by the
Company for such insurance.

6.9 CERTIFICATE OF INSURANCE; ENDORSEMENT

The City shall be listed as a certificate holder and additional insured with respect to all
types of insurance except for Workers’ Compensation and Professional Liability and where not
permitted by law. A signed certificate of insurance shall be provided to and approved by the
City not later than fifteen (15) days prior to the Commencement Date. Such policies shall
contain an endorsement to the effect that the insuring company shall notify the City at least forty-
five (45) days (except ten (10) days for nonpayment of premium) prior to the effective date of
the cancellation or material negative change in the provision of such policies.

6.10 NON-RECOURSE

All insurance policies shall provide that the insurers shall have no recourse against the
additional insureds for payment of any premium or assessment and shall contain a severability of
interest provision in regard to mutual coverage liability policies. The coverages provided by
mutual coverage liability insurance policies required pursuant to the Agreement shall be the
primary source of any restitution or other recovery for any injuries to or death of persons or loss
or damage to property incurred as a result of an action or inaction of the Company, of their
respective suppliers, employees, agents representatives, or invitees, that fall within these
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coverages and also within the coverages of any liability insurance or self-insurance program
maintained by the City.

6.11 SUBCONTRACTORS

The Company shall be responsible for ensuring that all Subcontractors of the Company
performing Design/Build Work secure and maintain all insurance coverages (including workers’
compensation insurance) and other financial sureties required by the laws of the State in
connection with their presence and the performance of their duties pursuant to the Agreement.

6.12 INSURERS

The Company shall obtain the insurance set forth herein with insurance companies that
carry a minimum of a Best’s “A-” equivalent rating. In addition, with the exception of
Contractor’s Pollution Liability coverage, insurance may not be obtained or maintained with
insurers which are prohibited from conducting business in the State or with so-called “non
admitted,” “non-participating” and “surplus” insurers with the State.
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SCHEDULE?
FIXED CONSTRUCTION PRICE; ESCALATION INDICES

7.1 FIXED CONSTRUCTION PRICE

COST1

Wastewater Treatment Plant Upgrades

1) Project Development Costs:

Engineering and Design Costs $ 495,240

Permitting $ included

Other (Specify) $ None

Subtotal $ 495,240

2) Site Work (if any)

Roads, Parking, Lighting, Utilities, Fencing, Gates, etc. $ 284,407

Other (Specify) $ None

Subtotal $ 284,407

3) Plant and Process:

Headworks $ 775,412

Chemical Treatment System $ None

Instrumentation, Control Communication Systems $ 155,867

Other (please specify)

________________________

$ 194,840

Subtotal $1,126,119

4) Other Direct and Indirect Costs:

Contingency $ included

Administrative $ included

Insurance (During Construction) $ 19,486

Performance Bond (During Construction) $ 23,384

Other (Specify) $ None
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Subtotal $ 42,870

TOTAL FIXED CONSTRUCTION PRICE $1,948,636

Notes:
(1) Costs are in year 2016 dollars.

7.2 FIXED CONSTRUCTION PRICE INDEX

One hundred percent (100%) of the Fixed Construction Price Index shall be used to
adjust the Fixed Construction Price from September 1, 2016 to the payment. The Fixed
Construction Price Index shall be an amount equal to the sum of:

1. Sixty percent (60%) of a fraction, the numerator of which is the CPI as published
by the U. S. Bureau of Labor Statistics for the month in which the payment date is established
and the denominator of which is the CPI for the month ending on August 31, 2016.

2. Twenty percent (20%) of a fraction, the numerator of which is the CE plant cost
index (“CE-PCI”) equipment, machinery, supports as published in Chemical Engineering for the
month in which the payment date is established and the denominator of which is the CE-PCI for
the month ending on August 31, 2016.

3. Twenty percent (20%) of a fraction, the numerator of which is the Engineering
News Record (ENR) ‘Skilled Labor Index” of (New Mexico area) as published in ENR for the
month of which the payment date is established and the denominator of which is the same index
for the month ending on August 31, 2012.

Provided, however, that if any of such indices or prices is not available at any time that
the Fixed Construction Price Index is to be calculated, the calculation shall be made using a
comparable index or price, and if the base used in any such index or price is altered, the Fixed
Construction Price index shall be calculated to reflect the actual percentage change in such index
or price from September 1, 2016 to the date that the payment date is established.

7.3 INITIAL URGENT REPAIRS

A budget of $250,000.00 will be established by the City to fund urgent repair and
replacements immediately following the execution of this Agreement. The purpose of this budget
is to facilitate an expeditious process to address items causing or likely to cause compliance
violations. Current known issues include:

Chemical feed system deficiencies
Repairs to Out of Service secondary clarifiers
Repairs to Out of Service Cloth Disk Filters
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Repairs to faulty RAS and WAS pumps
Replacement of Headworks grinder
Replacement of faulty Plant Water Pumps

1. The City shall designate a point of contact to review and approve recommended
expenditures to be charged to this budget;

2. The Company shall designate a point of contact to submit its proposed
expenditures to the City point of contact;

3. Both parties agree to recommend and approve only those items necessary for the
protection of public health, the environment and/or permit compliance; and

4. Each approved task will be approved by the issuance of a City Purchase Order.
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SCHEDULE 8
PERMiTS

Relevant Permits are listed in Table S-8 below

Table S-S
Relevant City of Gallup Permits

Permit Number Issuing Authority Comment
NPDES NM0020672 EPA Application for renewal has

been deemed
“Administratively Complete”

DP-418 NMED Sludge Disposal Site
DP-95 NMED Fox Run Municipal Golf

Course, Sports Complex and
Soccer Fields. Discharge
Permit under control of City
of Gallup Parks.

DP- 1342 NMED Wastewater Treatment Facility
N/A EPA Submission of Notice of Intent

to Discharge Stormwater
Compliance with EPA’s under Multi-Sector General

Multi-Sector General Permit Permit, and
for Discharge of Stormwater development/maintenance of

from an Industrial Site Stormwater Pollution
Prevention Plan.

8.1 RESPONSIBILITIES

The City shall be responsible for developing, renewing and/or obtaining and maintaining
all applicable federal, State and local approvals, licenses, permits, and certifications required for
performing the Services in accordance with the terms and provisions of this Agreement.

The Company shall be responsible for preparing all applicable reports in compliance with
federal, State and local requirements for submission by the City to the appropriate agencies.

The City shall comply with, satisfy, and pay all costs and/or fees associated with all
regulatory requirements pertaining to the permits, but not limited to, public notification in the
event of non-compliance with wastewater treatment standards.

The Company shall comply with all applicable federal, State, and local laws and
regulations pertaining to the Facility and shall comply with all permits governing the
performance of its Services hereunder issued for or with respect to the Facility. In the event that
during the Term of the Agreement, an existing permit must be renewed, or additional permits
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required, the City shall be responsible for obtaining, including the completion of the required
application forms, supplying required data, and payment of required fees for such permits and
permit renewals. All permit renewals shall be in the name of the City as the permittee. This
provision shall not be construed to require the Company to make repairs beyond those required
by the terms and provisions of this Agreement.

The Company shall operate the Facility to meet the requirements of all permits identified
in Table S-8.

8.2 NDPES PERMIT REQUIREMENTS

The Company will be responsible for maintaining ongoing adherence to the requirements
of the New Mexico NPDES permit under which the Facility operates. These duties will include,
but will not be limited to the maintaining of all permit requirements related to effluent quality.
Additionally, the Company will maintain and provide all reports required by under the New
Mexico NPDES permit.
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SCHEDULE 9
CiTY CONTRACTS

The City has entered into the contracts, without limitation, as listed in Table S9-1. These
contracts support the management, operation and maintenance of the Facility or systems that
treat or dispose of by-products of the Facility. The intent of Table 59-1 is to only present a
summary of these contracts. The Company shall be responsible for reviewing the terms and
provisions of these contracts. The Company is not obligated to use these same contractors, and
may terminate or renegotiate such contracts. If termination penalties apply, the Company shall be
responsible for all such termination penalties and costs.

City may elect to coordinate with the Company to obtain the most advantageous terms
and conditions for its electricity contract and other contracts.

The Company shall not terminate any outside contract prior to its expiration without prior
notification to the City. The Service Fee shall not be modified or otherwise adjusted if the
Company decides to re-contract, extend, and/or assume responsibility for these outside contracts.

Table S9-1

1) Electric Power — City of Gallup Rate Structure dated 9/1/15

2) Sludge Hauling & Landfill — Regional Solid Waste Authority
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SCHEDULE 10
MAXIMUM UTILITifiS UTILIZATION

Table S 10-1

Maximum Utilities Utilization

Item Maximum Annual Usage Maximum Unit Usage
(kWh/year) (kWhJMGD)

Electricity (interim operation
prior to completion of DBO
capital upgrades) 3,304,201 4,134

Electricity (operation period
following completion of DBO
capital upgrades and 3,039,865 3,803
acceptance testing)
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SCHEDULE 11
EQUWMENT AND CHEMICALS INVENTORY

Within 60 days after the Commencement Date, the Company shall conduct a physical
inventory and prepare an up-to-date report (“Inventory Report”) of Equipment and chemicals
located throughout the Facility. The Inventory Report shall be attached to this Schedule 11 and
contain, but is not limited to, the following information relative to the Equipment and chemicals
of the Facility:

‘ Detailed description of items

• Date of purchase

• Identification number (i.e., serial number), if available

1 Manufacturers name

• Quantity (i.e., gallons of chemicals)
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SCHEDULE 12
PASS THROUGH COSTS

Pass Through Costs shall be paid to the Company based on the Company’s
documentation demonstrating that such costs have been incurred and are applicable pursuant to
the provisions of this Agreement. Pass Through Costs shall be identified on the Company’s
monthly invoices as separate line items and shall include the following costs as Pass Through.

Costs pursuant to the Agreement:

1. Payment and Performance Bond costs

2. Insurance costs

3. Electricity costs to the extent the maximum utilization in Schedule 10 is not
exceeded.

PASS-THROUGH COSTS FOR PROPOSAL A
(EXISTING FACILITIES)

SUMMARY OF ESTIMATED PASS THROUGH COSTS

ITEM ANNUAL COST13

1. Performance Bond Cost2

Amount per million $ 6,704

2. Insurance $ 21,893

3. Electrical Cost (prior to capital upgrades)

Maximum Usage and Unit Cost

4,134 kWhIMGD $320,177
3,304,201 kWh/year

$ $ 0.0969 /kWh3

4. Repair & Replacement (R&R) Capital Fund (4) $ 50,000

(I) Costs are annual in 2016 dollars.
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(2) Bond size will be equal to the annual Service fee, including pass-through costs.
(3) The CITY recognizes that electricity costs are subject to change. The CITY may make adjustments to the

unit costs of electricity when calculating the anticipated annual costs as part of the Proposal evaluation
process. See footnote 3 in Proposal form PF4B-l for elaboration.

(4) R&R capital fund to be provided consistent with Section 4.1.2
— Q requirements.

PASS-THROUGH COSTS FOR PROPOSAL B
(UPGRADED FACThITIES)

Assumes all upgrades are successfully completed including getting the existing dryer operating
dependably

SUMMARY OF ESTIMATED PASS THROUGH COSTS

ITEM ANNUAL COST13

(‘3)

1. Performance Bond Cost -

Amount per million $ 6,704

2. Insurance $22,193

3. Electrical Cost (after capital upgrades)

Maximum Usage and Unit Cost

3,803 kWhJMGD $ 307,026
3,039,865 kWh/year

$__$ 0.10 10_ per kWh3

Notes:
(1) Costs are annual in year 2016 dollars.
(2) Bond size will be equal to the annual Service fee, including pass through costs
(3) The CITY recognizes that electricity costs are subject to change. Detail for electric power & transmission

costs are provided in the City of Gallup Rate Schedule issued 9/2/15 and accessible in the Data Library for
this RFP. The CITY may make adjustments to the unit costs of electricity in the assessment of sensitivity
analysis for electric costs when calculating the anticipated annual costs as part of the Proposal evaluation
process. The CITY’s current rates for electric power shall be utilized in the life cycle cost analysis for
proposal evaluations.

Note: These Pass Through Costs should not be included as part of the proposed Service Fee.
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SCHEDULE 13
SERVICE FEE; ADJUSTMENT METHODOLOGY

The Company shall be paid a Proposal A and Proposal B Service Fee as indicated below,
pursuant to the terms and provisions of this Agreement, for Facility operations, maintenance, and
management. The Company shall be paid such Service Fee effective on the Commencement
Date throughout the term of the Agreement. Service Fees shall be specified in year 2016 dollars
and escalated annually per specified escalation indices.

Table 513-1
Service Fees

SERVICE FEE FOR PROPOSAL A
(EXISTING FACILITIES)

Proposal A Service Fee Components

Service Fee Component Annual Amount

Staffing Costs $ 741,823

Routine Maintenance (1) $ 1 15,749

Chemical Usage $ 47, 986

Utilities Costs (excluding electrical) $ 14,914

Administrative (Management, etc.) $ 1,250

Other (specify) $ 433,440

Total Proposal A Service Fee (1)(2) $ 1,355,162

Annual Escalation Percent of CPI 100.00 %

Notes:
(1) Includes all maintenance, repairs, and replacements for items costing less than $7,000. Repairs and

replacements that cost more than $7,000 dollars wilt be funded from the repair and replacement fund,
identified by the Company and included within the Service Fee.

(2) The Proposal A (interim) Service Fee is an annual amount of equal payments (year 2016 dollars), subject to
escalation beginning in the second year of operation. This Service Fee shalt represent the Service Fee in
the first year of operation, assuming the Commencement Date occurs October 1, 2016, and transition of
existing facility O&M occurs November 1, 2016.

(3) The Proposal A (interim) chemical usage includes no provision for bioxide addition to the collection
system. The current contract between the City and Evoqua to add bioxide will not be assumed by CH2M as
part of an O&M contract with the City.
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(4) Proposal A (interim) does not include electrical consumption of the lift stations.

SERVICE FEE FOR PROPOSAL B
(UPGRADED FACILITIES)

Assumes all upgrades are successfully completed including getting the existing dryer operating
dependably

Proposal B Service Fee Components

Service Fee Component Annual Amount

Staffing Costs $ 770,045

Routine Maintenance (1) $ 131,896

Major Repair and Replacement (Annualized $‘s) $ Pass Through Cost

Chemical Usage $ 49,322

Utilities Costs (excluding electrical) $ 87,845

Administrative (Management, etc.) $ 651

Other (specify) $ 207,851

Anticipated Capital Improvements Acceptance Date Please See Schedule

Proposal B Service Fee (subsequent to Capital Improvements)2 $ 1,247,610

Annual Escalation — Percent of CPI 100.00 %

Notes:
(1) Includes all maintenance, repairs, and replacements for items costing less than $7,000. Repairs and

replacements that cost more than $7,000 will be funded by the CITY from the major repair and replacement
fund specified by the Proposer and included in the Service Fee.

(2) The Proposal B Service Fee is an annual amount of equal payments (year 2016 dollars), subject to
escalation beginning in the second year following the Capital Improvements Acceptance Date. This
Service Fee shall represent the Service Fee in the first year of operation following the Acceptance Date,
assuming the Acceptance Date occurs within eighteen (18) months of the contract signing date.

(3) The Proposal B chemical usage includes no provision for bioxide addition to the collection system. The
current contract between the City and Evoqua to add bioxide will not be assumed by CH2M as part of an
O&M contract with the City.
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ADJUSTMENT METHODOLOGY

It is the intent of the parties to utilize the adjustment methodologies below as a “change in scope
of service” and adjust baseline compensation should the annual average of Facility flows and/or
loadings vary by +/- 10% from the annual average for the then current compensation during the
term of the Agreement.

FLOW: For each 10% deviation from the design flow, measured on a previous 12 month
average basis, an increase of 10% in flow will raise the electricity cap by an additional 15,000
kWh/year, and a decrease of 10% will result in a 15,000 kWh/year electricity cap reduction. This
will be true up to deviations of 20%. Any deviation of greater than plus or minus 20% will
require resetting of the caps as well as these adjustment amounts.

BIOCHEMICAL OXYGEN DEMAND: For each 10% deviation from the previous 12
month average BOD loading, measured on an annual basis, an increase in BOD will raise the
electricity cap by 100,000 kWh/year and the Service Fee by $5,000/year. A decrease of 10%
will result in a 100,000 kWh/year reduction, and decrease the Service Fee by $5,000/year. This
will be true up to deviations of 20%. Any deviation of greater than plus or minus 20% will
require resetting of the caps as well as these adjustment amounts.

CHEMICAL OXYGEN DEMAND: Effects of changes in COD are already captured in
other parameters in this form.

TOTAL SUSPENDED SOLIDS: For each 10% deviation from the previous 12 month
average TSS loading, measured on an annual basis, an increase in TSS will raise the Service Fee
by $1,000/year. A decrease of 10% will decrease the Service Fee by $1,000/year. This will be
true up to deviations of 20%.

NUTRIENT LOADINGS: For each 10% deviation from the previous 12 month average
NH4, measured on an annual basis, an increase of 10% in NH4 will raise the electricity cap by an
additional 40,000 kWh/year, and a decrease of 10% will result in a 40,000 kWh/year cap
reduction. This will be true up to deviations of 20%. Any deviation of greater than plus or minus
20% will require resetting of the caps as well as these adjustment amounts.

TOTAL EFFECT IF ALL FIVE PARAMETERS CHANGE: The total effect is
accounted for in the effects of the individual parameters described above.
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SCHEDULE 14
CONSTRUCTION SCHEDULE AND MILESTONE PAYMENTS; CAPITAL
IMPROVEMENTS; DESIGN REQUIREMENTS

CONSTRUCTION SCHEDULE and MILESTONE PAYMENTS

Total Fixed Construction Price = $ 1,948,636 in 2016 $‘s

Months from Major Milestone Description1 Percent $ Payment
Notice to Milestone Amount
Proceed Payment

1 Bonds & Insurance 2 42,870

2 Start Sludge Dryer 9 167,209

2 30% Design 8 165,080

3 60% Design $ 165,080

4 100% Design 8 165,080

5 Equipment & Subcontractor Procurement 2 34,317

8 Equipment & Subcontractor Submittals 2 34,317

11 Construction Mobilization 2 34,317

12 Equipment Deliver 16 309,244

14 Construction Complete 39 762,489

15 Testing & Acceptance 2 34,317

16 Demobilization 2 34,317

Total 100% $ 1,948,636

Note:
(1) Include major milestones from Notice to Proceed to Acceptance Date. Milestone shall include major

activities such as permitting, pilot testing, design, construction (numerous elements/activities), start-up, and
acceptance testing. Proposers may include additional milestones (rows) as necessary.
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CAPITAL IMPROVEMENTS:

1. Grit Washer

General Information

Manufacturer/Model No:: RoSF4 by Huber Technology or equal

Number of Units: 1

Design/Operational Parameters

Capacity: 400 Gallons per minute

Power Requirements/Voltage:

Mixer Motor: 1.0 hp/480 VAC 3 phase

Grit Screw Conveyor: 1.5 hp/4$0 VAC 3 phase

Materials of Construction: 304 Stainless Steel

2. Grit Pumps

General Information

Manufacturer/Model No.: Model C by Wemco Pumps & Systems

Number of Units: 2

Design/Operational Parameters

Capacity: 200 gpm
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DESIGN REQUIRMENTS:

PRIMARY CLARIFIER CONVERSIONS:

As more fully set out in Exhibit B, the existing primary clarifiers will be operated as grit and
grease chambers, with the clarifier underfiow pumped at a high rate to a new grit washer device
using grit pumps. The new grit washer will separate even fine grit from the clarifier underfiow
and create a very clean sand with less than 5 percent organics. The de-gritted clarifier underfiow
will then overflow the grit washer through a new 8-inch gravity flow line to Aeration Basin
No. 1. The existing rotary lobe sludge pumps will be replaced with higher flow rate recessed
impeller 250 gpm centrifugal grit pumps ad installation of a new robust grit washer in the grit
handling building. The existing classifier will be relocated outside the existing building and
continue to be used with the existing detritor grit chamber as required. These upgrades will,
among other things, significantly reduce odors, improve pathogen control, improve nitrogen
removal, reduce aeration energy demand by 10%, and make maximum use of existing facilities,
thereby reducing the capital cost of the improvements. See Table 11 of Company Proposal.

SOLIDS HANDLING IMPROVEMENTS:

CH2M will reinstate operation of the Fenton sludge dryer in accordance with the terms of the
Agreement and these Schedules. Assuming the Fenton sludge dryer is in operating order prior to
the Company’s reinstatement of the same, the dried biosolids will be of Class A quality as
defined by the federal regulations, allowing for unrestricted reuse. At a minimum, the dryer will
be used for those times when the land application site is frozen. The dryer is already equipped
with a bagger to allow for easy transport of the dried solids. See Table 12 of Company Proposal.
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SCHEDULE 15
ACCEPTANCE TESTING

15.1 ACCEPTANCE TEST

The main component of the Acceptance Test will be to evaluate the performance of the
Capital Improvements, recognizing that the odor control involves both operational changes and
Capital Improvements

Prior to the start of the Acceptance Test, the Company shall complete the following:

1. Equipment checkout, which shall include starting, field testing, and calibrating
each piece of equipment in accordance with operation and maintenance manuals.
The Acceptance test shall not be used as a general debugging of the systems.

2. Provide Certifications from all manufacturer’s representatives that their
equipment has been installed properly, filed tested, and is ready for operation.

3. Provide complete Operations and Maintenance manuals available on site.
Operations and Maintenance Manuals shall only be provided for “new”
equipment purchased under the Capital Improvements portion of this contract. It
is assumed that the Operations and Maintenance Manuals for the existing sludge
dryer are available at the facility and will be utilized for start-up and
commissioning activities. If not, there may be additional costs associated with
obtaining necessary information for start-up and commissioning activities of the
dryer.4. At least 120 days prior to the scheduled Acceptance Date, the
Company shall submit to the City a detailed acceptance test plan defining the test
program as related to each specified objective. The acceptance test plan shall
define the procedures to be used, the specific measurements to be made, and the
proposed usage of permanent and temporary instrumentation, the organization of
the test team, the testing schedule, and the operating and maintenance schedule
during testing. The acceptance test plan shall include specific, detailed sampling
protocols to be utilized conducting the Acceptance Test. Preliminary tests shall be
conducted at the Company’s expense; however, the results of such tests shall not
be made part of the test report. The Acceptance Test shall not be conducted until
the acceptance test plan is approved, and authorization is received from the City.
The acceptance test plan shall address the Company’s approach and details for
meeting the requirements of this Schedule. The City shall comment on, or
approve the acceptance test plan within thirty (30) days of receipt. However, the
acceptance test plan shall not be considered complete and approved until all the
City’s comments are resolved. City approval shall not be unreasonably withheld
provided that the Company makes every effort to provide expeditious response to
all comments.

All labor, materials, equipment, and services required to perform the Acceptance Test
shall be supplied by the Company. During the test, the Company will operate all systems under
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normal operating conditions, including, but not limited to, routine equipment operation,
maintenance services and chemicals and electricity usage.

During the Acceptance Test the effluent will be regularly monitored for certain key
parameters in order to evaluate the impact, if any, and the performance of the Capital
Improvements. These key parameters are those listed in Schedule 1. Samples shall be analyzed
by an outside laboratory agreed to by both the Company and the City, using laboratory analytical
quality control standard procedures. The Company shall staff the Facility according to the
Agreement during the Acceptance Test; if unstaffed operation is proposed, the appropriate period
of operation must be unstaffed during the Acceptance Test.

The Capital Improvements will be deemed to have passed the Acceptance Test if the
results for each parameter comply with the performance standards in Schedule 1, and the
shutdown and startup tests detailed above are completed successfully. The Company shall submit
to the City five (5) copies of the written report within 20 days following the conclusion of the
Acceptance Test.

The acceptance test plan, as approved by the City, shall specify the contents of such
Acceptance Test report, including, but not limited to:

1. A certification that testing was conducted in accordance with the approved
acceptance test plan;

2. A certification of the results of the testing, including a determination of the extent
to which the Capital Improvements complies with the applicable Performance

Guarantee(s);

3. All data measured and recorded during the test(s);

4. All calculations used in determining test results; and

5. Any other data reasonably requested by the City to be included in such reports.

Schedule 15
Appendix B

B-49



Discussion/Action Topic 2

Request for Approval of Operations, Maintenance and
Repair Agreement between the City of Gallup and the

Navajo Tribal Utility Authority for Project 4
(Twin Lakes Turn Out) and the Twin Lakes Well Connection

(Navajo Gallup Water Supply Project Reach 12A)

George Kozeliski City Attorney
Nann Winter, Esquire



____

CITY OF COUNCIL STAFF SUMMARY FORM

GALLUP MEETING DATE: November 22, 2016

SUBJECT: Request for Approval of Operations, Maintenance and Repair Agreement between City of Gallup
and Navajo Tribal Utility Authority for Project 4 (Twin Lakes Turn Out) and the Twin Lakes Well Connection (to
Navajo Gallup Water Supply Project Reach 12A).
DEPT. OF ORIGIN: Water and Sanitation
DATE SUBMITTED: November 17, 2016
SUBMITTED BY: Dennis Romero, P.E., Director

Summary
Project 4 and the Well Connection are part of the Gallup Rural Navajo Water Supply System (GRNWSP)
which, in turn, is part of the Navajo Gallup Water Supply Project (NGWSP). The GRNWSP includes thirteen
(13) projects. Project Nos. 1,2 and 3 are constructed and operational, Project Nos. 4,5 and 8 are under
construction, Project No. 6 is scheduled for construction and the remaining Project Nos. 7, 9, 10, 11, 12 and 13
are under design and scheduled for construction and operation on or before 2025. Project 4 will serve as the
Twin Lakes Turn Out Major Component once it connects to the Tohlakai Pump Station. Project 4 will provide
the NGWSP water to the residents of Twin Lakes. The City shall retain ownership of Project 4 and the Well
Connection through January 29, 2035, including all interests in real and personal property obtained by the City
and necessary for the operation and maintenance of the Project 4 and Well Connection facilities, and including,
without limitation, all materials, supplies, and equipment provided for and incorporated into such Project 4 and
Well Connection facilities.

Action requested to:

1. Approve Operations, Maintenance and Repair Agreement between City of Gallup and Navajo Tribal
Utility Authority for Project 4 (Twin Lakes Turn Out) and the Twin Lakes Well Connection (to Navajo
Gallup Water Supply Project Reach 12A).

I

Fiscal Impact: Reviewed By. P1
Rnápcd Department

No additional fiscal impacts. Project fiscal considerations have been considered and approved by City Council
prior to construction.

Attachments: Operations, Maintenance and Repair Agreement between City of GaIIyp and Navajo Tribal
Utility Authority for Project 4 (Twin Lakes Turn Out) and the Twin Lakes Well Conn,U9n (to Navajo Gallup
Water Supply Project Reach 12A).

Legal Review: Approved As To Form:___________________________
/1%/kfforneY

Recommendation: Recommend approval of requested actions:
1. Approve Operations, Maintenance and Repair Agreement between City of Gallup and Navajo Tribal

Utility Authority for Project 4 (Twin Lakes Turn Out) and the Twin Lakes Well Connection (to Navajo
Gallup Water Supply Project Reach 12A).



De rt7nent Director

CITY CLERK’S USE ONLY
COUNCIL ACTION TAKEN

Resolution No. Continued To:
Ordinance No. Referred To:
Approved: Denied:
Other: File:



Execution Version

OPERATIONS, MAINTENANCE, AND REPAIR AGREEMENT
BETWEEN

THE CITY OF GALLUP
AND

THE NAVAJO TRIBAL UTILITY AUTHORITY

Transferring the Operation, Maintenance, and Repair of

Gallup-Rural Navajo Water Supply Project 4 (Twin Lakes Turn Out) and the
Twin Lakes Well Connection (to NGWSP Reach 12A)

From the City of Gallup to the Navajo Tribal Utility Authority
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Execution Version

OPERATIONS, MAINTENANCE, AND REPAIR AGREEMENT
BETWEEN

THE CITY OF GALLUP
AND

THE NAVAJO TRIBAL UTILITY AUTHORITY

Transferring the Operation, Maintenance and Repair of
Gallup-Rural Navajo Water Supply Project 4 (Twin Lakes Turn Out) and the Twin Lakes

Well Connection (to NGWSP Reach 12A)
From the City of Gallup to the Navajo Tribal Utility Authority

WHEREAS, the City of Gallup (City), acting through its Mayor and City Council, and
the Navajo Tribal Utility Authority (NTUA), acting through its General Manager enter into
this Agreement transferring the Operation, Maintenance and Repair (OM&R) of Gallup-
Rural Navajo Water Supply Project 4 (Twin Lakes Turn Out) (sometimes referred to as
Project 4), and, the Twin Lakes Well Connection (collectively referred to herein as Project 4
and the Well Connection) as follows; and

WHEREAS, Project 4 and the Well Connection are part of the Gallup Rural Navajo
Water Supply System (GRNWSP) which, in turn, is part of the Navajo Gallup Water
Supply Project (NGWSP). The GRNWSP includes thirteen (13) projects. Project Nos. 1, 2
and 3 are constructed and operational, Project Nos. 4, 5 and 8 are under construction,
Project No. 6 is scheduled for construction and the remaining Project Nos. 7, 9, 10, 11, 12
and 13 are under design and scheduled for construction and operation on or before 2025;
and

WHEREAS, Project 4 will serve as the Twin Lakes Turn Out Major Component once
it connects to the Tohlakai Pump Station. Project 4 will provide the NGWSP water to the
residents of Twin Lakes; and

WHEREAS, Project 4 includes approximately 9,000 linear feet of 10-inch diameter
PVC water line, valves, a 300,000 gallon glass fused bolted steel water storage tank, and a
control building containing controls, SCADA equipment, and a chlorination system for
disinfection of the drinking water, appurtenances, easements and rights of way thereto
which were constructed by, and are owned in whole by the City; and

WHEREAS, the Twin Lakes Well Connection will provide conjunctive groundwater to
the NGWSP as part of the conjunctive ground water system; and

2



Execution Version

WHEREAS, the Twin Lakes Well Connection includes approximately 200 linearfeet
of 8-inch ductile iron pipe water line, valves and related appurtenances and is owned in
whole by the City; and

WHEREAS, Project 4 and the Well Connection were funded by a grant to the City
from the New Mexico Water Trust Board and such grant is administered by the New
Mexico Finance Authority (NMFA); and

WHEREAS, the NMFA requires, among other conditions, that the City retain
ownership of Project 4 and the Well Connection through January 29, 2035; and

WHEREAS, the City and NTUA desire to provide for and assure the proper and
effective maintenance, operation and repair (OM&R) of Project 4 and the Well
Connection.

NOW THEREFORE, the Parties agree as follows:

1. The City shall retain ownership of Project 4 and the Well Connection through
January 29, 2035, including all interests in real and personal property obtained by
the City and necessary for the operation and maintenance of the Project 4 and Well
Connection facilities, and including, without limitation, all materials, supplies, and
equipment provided for and incorporated into such Project 4 and Well Connection
facilities. More specifically, these facilities include, but are not limited to, the items
listed in the attached Exhibit A (an attachment to the “Contractor’s Application for
Payment; Pay Estimate No. 72— Final” issued to the City on January14, 2016) and
Exhibit B (NTUA Finance and Accounting Department’s — Asset Management and
Total Project Cost). Exhibit A and Exhibit B are incorporated herein by reference.

2. Upon the effective date of this Agreement, the Parties agree that NTUA shall be
assigned and assume full responsibility for the OM&R of Project 4 and the Well
Connection.

3. NTUA accepts the OM&R of Project 4 and the Well Connection under the terms and
conditions as set forth in this Agreement and agrees to provide OM&R for such
Project 4 and Well Connection facilities so as to keep these facilities in an effective
and operating condition in accordance with industry standards and in compliance
with all applicable lawsand regulations.

4. NTUA shall pay all costs associated with sanitary, electrical power, SCADA,
communication and security services and any other recurring expense necessary for
the OM&R of the facilities.

3



5. NTUA shall maintain all access roads, driveways, parking area fencing, drainage
structures, tank and building in accordance with industry standards.

6. NTUA shall maintain all buried pipelines, valves and appurtenances in an effective
and operating condition in accordance with industry standards.

7. The City and NTUA agree that the facility contains no restrooms.

8. NTUA shall ensure that the water quality meets EPA drinking water standards.

9. NTUA shall ensure that all operators and personnel are properly trained and
certified in accordance with all applicable laws and regulations.

10. NTUA assumes all liability for the OM&R of Project 4 which is not caused by the
negligence or willful misconduct of the City and its officers, directors, employees,
agents, successors and assigns (other than those acting in capacity for City) and
agrees to indemnify and save harmless the City from all suits, actions or claims of
any character brought on account of any injury to any person or property arising out
of any act, omission, or occurrence relating to the land, buildings, or facilities and
NTUA’s OM&R of Project 4 and the Well Connection.

II. The City shall assure valid permits, easements, rights-of-way and any other
documents necessary for transfer of ownership and OM&R are issued to the City
prior to the transfer of the Project 4 and Well Connection facilities, and that such
permits, easements, rights-of-way and any other documents necessary for transfer
of ownership and OM&R are properly assigned by the issuing agencies to the NTUA
upon transfer of the Project 4 and Well Connection facilities to NTUA.

12. The City has marketable title to Project 4 and the Well Connection and will transfer
the same from the City to NTUA on January 29, 2035, free and clear of all liens and
conflicting interests.

13. The City warrants Project 4 and the Well Connection against design and
construction deficiencies for a period of one year from the effective date of
beneficial use by NTUA.

14. Either party may, upon sixty (60) days written notice of a material event of default by
either party and failure by the other party to cute the default within such time, or
within a reasonable period of time for a default not reasonably capable of cure
within the sixty (60) days cure period, terminate this Agreement.

15. The Parties agree to meet and confer in good faith in order to resolve any disputes
2



involving this Agreement. If the Parties are unable to resolve their dispute after
meeting, the Parties shall select an independent mediator who shall conduct a
medication within thirty (30) days of his or her selection. If mediation is
unsuccessful, the dispute shall, within thirty (30) days be submitted to an arbitration
panel composed of three persons, one appointed by the City, one appointed by
NTUA and the third selected by the two selected arbitrators. In the event of
arbitration, each party will pay its own attorney’s fees and costs. Any resolution of
a dispute through meeting and conferring, mediation or arbitration shall be reduced
to writing and exchanged by the Parties. NTUA consents to a limited waiver of its
sovereign immunity solely in the event an action is commenced to determine and
enforce the obligations of the Parties under this Agreement as to arbitration and to
court action to compel arbitration proceedings or to enforce any arbitration award,
decision or judgment consistent with this paragraph. Aside from this limited waiver,
nothing in this Agreement, or in any exhibits, amendments or addenda is intended
to be or shall be construed as a waiver of NTUA’s sovereign immunity. Except as
provided in Section 16, neither this Agreement nor any underlying law or procedure
waives NTUA’s sovereign immunity from suit in any state or federal court or confers
jurisdiction on any such court.

16. This Agreement shall be governed by the laws of the State of New Mexico, and the
venue for any suit shall be in the United States District Court or the District of New
Mexico.

IN WITNESS THEREOF, the parties hereto have subscribed their names.

FOR THE NAVAJO TRIBAL UTILITY AUTHORITY

Date General Manager

FOR THE CITY OF GALLUP

Date Mayor

3



ATTEST:

Date City Clerk
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- - EXHIBIT B

NTUA Finance and Accounting Department - Asset Management

Gallup Rural Navajo Water Supply Project 4 and Twin Lakes Well Connection to
NGWSP Reach 12A, Total Project Cost

Date 7-22-2016

Subtotal
NMGRT @ 8.3125%

NN Tax @ 5%
Construction Total

Amount

$ 540,961.24

$ 13,306.54

$ 554,267.78
$ 46,073.51

$ 27,703.39
$ 628,044.68

:45,7024

$.,.. 873,746.92

300,000 Gal. Water Storage Tank $
C.O. 2.1

Subtotal
NMGRT @ 2.3125%

NN Tax @ 5%
Construction Total

$
$
$
$

Re-chlorination Station-Building

_____

C.O. 3.1
C.O. 4.2

Subtotal
NMGRT @ 2.3125%

- NN Tax @ 5%

$
$
$
$
$
$

Construction Total $
- Engineering $

Prdject Total $

481,622.82

41,642.65
2,640.75

525,906.22
43,741.45
26,310.84

595,958.51

232,502 24
828,460.75

Subtotal
NMGRT @ 8.3125%

NN Tax @ 5%
Construction Total

68,376.00
5,683.76
3,481.80

77,541.56

15,555.00
93,096.56

Construction-
- Engineering

ThjeTotaI

$ 1,955,394.82

$ .
748,761.76

Description

lOU Waterline & Appurtenances

C.O. 1.1

Engineering

Project Total

$
530,500.00

46,563.50
577,063.50
47,968.40
28,818.17

653,850.07
Engineering - $ 255,002.28
Project Total . . . $_____ 908,852.35

Twin L.akes Well Connection to NGWSP Reach 12A $ 68,376.00

$
$
$
$
$

Engineering $
Project Total $
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Approval of Amended and Restated Joint Powers Agreement
for the Northwest New Mexico Solid Waste Authority

Billy Moore, Executive Director,
Northwest New Mexico Regional Solid Waste Authority



Northwest New Mexico
Regional Solid Waste Authority

101 Ret! Mesa B(ufJs Drive • P.O. Boy 1330 • Thoreau, New Meviro 87323 ‘1l. (5(15) 905-8400 b his: (505) 905-8401

Billy Moore Executive Director

City of Gallup Council
200 W.Aztec
Gallup, NM 87301

November 10, 2016

Dear Councilmen

I would like to bring before you an amendment to the Joint Powers Agreement between the five
governmental agencies; City of Gallup, McKinley County, Cibola County, City of Grants, and the Village of
Milan) that was last updated on June 4, 2006. This amendment will allow the Board of Directors of the
NWNMRSWA to borrow money and pledge revenue of the Authority without further authorization by
the parties, as outlined in the amendment. Currently, the Authority to borrow money is held by the five
member entities. :

The immediate purpose of this amendment is to facilitate the NWNMRSWA loan from the NM Finance
Authority to enlarge the landfill.

If you have any questions or concerns, please feel free to contact me at 505-905-8400.

Sincerel

•%)2
Billy Moore
Executive Director
NWNMRSWA

Landfills 73nncfrn Stations Reivrtiug 1duca!wn



AMENDED AND RESTATED

JOINT POWERS AGREEMENT FOR THE

NORTHWEST NEW MEXICO REGIONAL SOLID WASTE AUTHORITY

A SOLID WASTE DISPOSAL AUTHORITY

MCKINLEY COUNTY, CIBOLA COUNTY, CITY OF GRANTS, CITY OF GALLUP,
VILLAGE OF MILAN

This agreement made and entered into this day of , 2016, by and between the

COUNTY OF MCKiNLEY, hereinafter referred to as “McKinley”, the CITY OF GALLUP,

hereinafter referred to as “Gallup”, the COUNTY OF CIBOLA, hereinafter referred to as

“Cibola” , and the CITY OF GRANTS, hereinafter referred to as “Grants” , and the VILLAGE

OF MILAN, hereinafter referred to as “Milan”, and hereinafter collectively referred to as the

parties.

WITNES SETH

WHEREAS, this agreement is made under the authority of the Joint Powers Agreement

Act, section 11-1-1 et seq., (NMSA 1978 Comp.,) (“Joint Powers Act”) and the Solid Waste Act,

section 74-9-1 et seq. (NMSA 1978) (“Solid Waste Act”); and,

WHEREAS, “McKinley”, “Gallup”, “Cibola”, “Grants” and “Milan” are legal

subdivisions of the State of New Mexico (“the state”) and are public agencies as defined by the

Joint Powers Act, all located in McKinley County and Cibola County; and,

WHEREAS, the parties hereto have formed by JPA dated June 1, 1993, and replaced by a

JPA dated June 4, 2006 the Regional Solid Waste Disposal Authority (“The Authority”) to fully

comply with the Solid Waste Act and subsequent alteration of amendments hereto to provide for

disposition of solid waste by establishing modem, and where possible, state of the art facilities,
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to do so where feasible through cooperation with, and use of the funds, services and equipment

of private industry, to provide for the promotion, of industrial development in said Counties, to

provide for the general protection of the health, welfare and safety of the public in an enhanced,

cleaner and more wholesome environment and to provide staff, management, assistance,

planning and facilities and the Authority shall continue to be a public entity separate from the

parties to this agreement; and,

WHEREAS, such authority will continue to provide for and do all acts requiring

monitoring of closed landfills within the parties jurisdictions with the primary responsibilities to

remain with the private and public entities; and,

WHEREAS, the Authority has obtained sufficient real estate and operates established

facilities for disposition of solid waste and obtained all required permits for development,

management and operation of the Red Rock Regional Landfill and Transfer stations; and,

WHEREAS, the Authority through its operation will dispose of solid waste in an efficient

and cost-effective method for the parties and its citizens

NOW, THEREFORE, the parties agree to continue the Authority and its operation of its

facilities under evidence of this Amended and Restated Joint Powers Agreement hereafter

contained, it is specifically understood and mutually agreed as follows:

1. The parties agree that the Northwest New Mexico Regional Solid Waste Authority Board

shall be managed by a Board of Directors.

2. The Authority’s Board purposes and powers shall be:

a. Power to adapt and implement rules and procedures with respect to the

operation of the Authority, the Board and its facilities

2



b. To provide staff, management, assistance, planning and facilities

therefore.

c. To establish Hauling & Tipping fees.

d. To enter in contracts and work with the Tribes, Pueblos and the private

sector.

e. To appoint and contract with a Manager! Director of the facilities that will

be FLSA exempt and serve at the will of the Board.

f. Open and Close any facility with the approval of the parties.

g. Power to establish and approve the annual budget.

h. Power to borrow money and pledge revenue of the Authority and the

parties to secure any loan of the Authority, without further authorization

by the parties and subject to the limitations placed on the Authority herein

at paragraph 3, below.

3. The parties shall fund the Authority by contributing fifty percent (50%) of each party’s

annual Environmental Gross Receipt Tax (EGRT). This Amended and Restated 2016

JPA will not affect the Intercept Agreement between the parties and the NMFA that

covers the Authority’s existing debt service. The Authority in exercising the power to

borrow money as granted in paragraph 2(h) above is limited to the percentage of

contributed EGRT’s within this paragraph 3. In pledging the contributed percentage of

EGRT’s, the Authority also can enter into an Intercept Agreement pursuant to NMSA

1978, Section 7-1-6.15 on behalf of the parties if needed to obtain a loan. During any

Intercept Agreement, the Authority shall be strictly accountable for distributing to each of

the parties the amount of the non-contributed portion of each party’s EGRT.
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4. The percentage of the contributed EGRT in excess of the percentage pledged to pay

outstanding loans and bonds will be reviewed by the parties on an annual basis.

5. The Parties undertake and agree that every five years after the date hereof, they will

review the progress, development of the Authority, evaluate its performance and its

function, make and provide for amendments, revisions or changes herein as they may

deem necessary and appropriate.

6. This Agreement may be amended, revised, cancelled or terminated by a majority of the

Authority’s Board subject to DfA approval. Any party may unilaterally withdraw from

the agreement after giving one year’s written notice of their decision to withdraw.

7. The Authority shall have a Board composed of seven (7) members allocated as follows:

City of Gallup -2

City of Grants -1

Village of Milan-i

Cibola County -i

McKinley County-2

Representation by the member parties shall be by appointment by each governing Board

according to such qualifications as the respective member governing body shall elect. Each

member shall serve on the Authority for as long as each respective body wishes that

individual to serve. The members of the Board may be replaced at any time by action of the

respective governing bodies. In addition to the regular Board members provided for, each

party hereto shall also designate an alternate to serve on the Board in the absence of any of its
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regular members and such alternate shall be appointed in the same manner as the regular

member was appointed.

8. Subject to the laws of the State of New Mexico, the Authority may recommend to the

parties hereto that its functions be transferred to another legal entity, established under

the laws of the State of New Mexico.

9. The Authority shall make, adapt and amend written policies and procedures as it deems

necessary for its proper operations so long as such policies are not in conflict with the

terms of this agreement. Copies of all such policies and procedures shall be distributed to

each of the parties hereto.

10. The Authority shall provide for and elect, from its members, a Chairperson, Vice

Chairperson and such other officers as it may deem necessary; and, appropriate within the

limits of its approved authority.

11. A majority of the Board members present, in person or through alternates shall constitute

a quorum of the Authority Board. Authority Board shall be governed in accordance with

the laws of the State of New Mexico.

12. In the event of termination of this agreement for any reason, surplus funds or other

property shall be divided equally among the parties.

13. Each of the parties acknowledges and acknowledges and accepts that it has a fiduciary

responsibility with respect to the operation of the Authority and its facilities.

14. The Authority shall be strictly accountable for all receipts and disbursement and shall

maintain adequate, complete and correct records and statement pertaining to receipts,

disbursements and other financial matters pertaining to the Authority in accordance with
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GAAP. Each year the Board shall cause an annual audit of the Authority to be performed

by an independent certified public accountant.

15. This Agreement shall be submitted for approval to the Department of Finance &

Administration (DFA), State of New Mexico. Upon approval and signatures from all

parties on this Agreement, the 2006 Agreement which replaced the 1993 original

Agreement and its subsequent amendments will expire. This Agreement may be

executed in counterpart, each Signatory Party and DfA to complete a signature page.

The executed counterparts together with this document shall be considered as one

document.
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County of Mckinley

Chairman, Commission

ATTEST:

County Clerk Date
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County of Cibola

Chairman, Commission

ATTEST:

County Clerk Date

$



City of Gallup

Mayor

ATTEST:

City Clerk Date
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City of Grants

Mayor

ATTEST:

City Clerk Date
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Village of Milan

Mayor

ATTEST:

Village Clerk Date
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New Mexico Department of Finance

Director

ATTEST:

Clerk Date
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JOINT POWERS AGREEMENT FOR TUE
NORTHWEST NEW MEXICO REGIONAL SOLID WASTE AUTHORITY

A SOLID WASTE DISPOSAL AUTHORITY

MCKINLEY COUNTY, CIBLOLA COUNTY, CITY OP GRANTS) CITY 01?
GALLUP, VILLAGE 01? MILAN

This Agreement made and entered into this day of

2006, by and between the COUNTY Of MCKINLEY,

hereinafter referred to as “Mckinley”, the CITY Of GALLUP,

hereinafter referred to as “Gallup”, the COUN’TY OF CIBOLA,

hereinafter referred to as “Cibola”, the CITY OF GRANTS,

hereinafter referred to as “Grants”, and the VILLAGE OF MILAN,

hereinafter referred to as “Milan, and hereinafter collectively

referred to as the parties.

WITNESSETH

WHEREAS, this agreement is mafle tinder the authority of the

Joint Powers Agreement Act, section 11-1-1 et seq., (NM$A 197$

Comp.,) (“Joint Powers Act”) and the Solid Waste Act, section 74-

9-I et seq. (NMSA 1978) (“Solid Waste Act”); and,

WFIERBAS,”Mckinley”,”Gallup”, “Cibola”,”Grants” and

ccMi1a11J are legal subdivisions of the State of Now Mexico (“the

state”) and are public agencies as defined by the Joint Powers Act,

all located in Mckinley County and Cibola County; and,

WHEREAS, the parties hereto have formed by JPA the

Regional Solid Waste Disposal Authority (‘The Authority”) to fully
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comply with the $olid Waste Act and subsequent aLterations or

amendments hereto to provide for disposition of solid waste by

establishing modern, and where possible, state of the art facilities,

to do so where feasible through cooperation with, and use of the

funds, services and equipment of private Industry, to provide for the

promotion, of industrial development in said Counties, to provide

for the general protection of the health, welfare and safety of the

publio in an enhanced, cleaner and more wholesome environment

amid to provide staff, management, assistance, planning and fallities

and the Authority shalt continue to be a public entity separate from

the parties to this agreement; and,

WHEREAS, such authority will continue to provide for and do

all acts requiring monitoring of closed landfills within the parties

jurisdictions with the primary responsibilities to remain with the

private and public entities; and,

WHEREAS, the Authority has obtained sufficient real estate and

operates established facilities for disposition of solid waste and

obtained all required permits for development, management and

operation of the Red Rook Regional Landfill and Transfer stations

and,

WHEREAS, the Authority through its operation will cli spose of

solict waste in an efficient and costeffective method for the parties

and its citizens.
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NOW, THEREFORE, the parties agree to continue the Authority

and its operation of its facilities under evidence of this new Joint

Powers Agreement hereafter contained, it is specifically understood

and mutually agreed as follows:

1. The parties agree that the Northwest New Mexico Regional

Solid Waste Authority Board be shall managed by a Board of

Directors,

2. The Authority’s Board purposes and powers shall be:

a. Power to adopt and implement rules and procedures

with respect to the operation .of the Authority, the

Board and its facilities,

b. To provide staff, management, assistance, planning and

facilities therefore,

c. To establish Hauling & Tipping fees.

d. To enter into contracts and work with the Tribes,

Pueblos and the private sector,

e, To appoint and contract with a Manager/Director of the

facilities that wilt be FLSA exempt and serve at the

will of the Board.

f, Open and Close any facility with the approval of the

parties.

g. Power to establish and approve the annual budget,
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3, The parties shall fund the Authority by contributing fifty

percent (5 0%) of the party’s annual Environmental Gross

Receipt Tax, This new IPA will not affect the Intercept

Agreement between the parties and the NMFA that covers the

Authority’s debt service,

4. The percentage of the BORT will be reviewed by the parties

on an annual basis.

5. ‘The Parties undertake and agree that every five years after

the date hereof, they will review the progress, development

of the Authority, evaluate its performance and its function,

make and l)rovicle for amendments, revisions or changes

herein as they may deem necessary and appropriate.

6. This Agreement may be amended, revised, cancelled or

terminated by a majority of the Authority’s Board subject to

DFA approval. Any party may unilaterally withdraw from the

agreement after giving one year’s written notice of their

decision to withdraw.

7, Tire Authority shall have a Board composed of seven (7)

members allocated as follows:

City of Gallup — 2

City of Grants — 1

Village of Milan -1
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Cibola County - I

Mckinley County- 2

Representation by the member parties shall be by

appointment by each governing Board according to such

qualifications as the respective menrber governing body shall

elect. Each member shall serve on the Authority for as long

as each respective body wishes that individual to serve. The

members of the Board may be replaced at any time by action

of the respective governing bodies, In actdftion to the regular

Board members provided for, each party hereto shall also

designate an alternate to serve on the Board in the absence of

any of its regular members and such alternate shall be

appointed in the same manlier as the regular member was

appointed.

8. Subject to the laws of the State of New Mexico, the

Authority may recommend to the parties hereto that its

functions be transferred to another legal entity, established

under the laws of the State of New Mexico,

9. The Authority shall make, adopt and amend written policies

and procedures as it deems necessary for its proper

operations so long as such policies are not in conflict with

the terms of this agreement. Copies of all such policies and

procedures shall be distributed to each of the parties hereto,
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lO,The Authority shall provide for and elect, from its members,

a Chairperson, Vice Chairperson and such other officcrs as it

may deem necessary and employ, oversee and/or terminate

such staff as is necessary; and, appropriate within the limits

of its approved authority.

11. A majority of the Board members present, in person or

through alternates shall constitute a quorum of tire Authority

Board. Authority Board shall be governed iii accordance with

the laws of the State of New Mexico.

12, In the event of termination of this agreement for any reason,

surplus funds or other property shall be divided equally

among the parties.

13. Each of the parties acknowledges anti accepts that it has a

fiduciary responsibility with respect to the operation of the

Authority and its facilities,

14. The Authority shall be strictly accountable for all receipts

and disbursement and shall maintain adequate, complete and

correct records anct statements pertaining to receipts,

disbursements and other financial matters pertaining to the

Authority in accordance with GAAP. Bach year the Board

shall cause an annual audit of the Authority to be performed

by an independent certified public accountant,
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15. This Agreement shall be submitted for appoval to the

Departnient of finance & Administration, state df New

Mexico, Upon approval and signatures from all parties on

this Agreement, the 1993 original Agreement and its

subs.eqient amendments will expire.

Chairman ommission

ATTEST:

CuntyUClerk

County of Cibo.la

Chairman, Commission

ATTEST:

County Clerk

City of Gallup

Mayor

ATTEST:

City Clerk
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15. This Agreement shall be submitted for approval to the

Department of Finance & Administration, state of New

Mexico. Upon approval and signatures from. all parties on

this Agreement, the 1993 original Agreement and its

subsequent amendments will expire.

County of Mckinley

Chairman, Commission

County Clerk

ATTEST:

City Clerk

of

hairn;aii, Coniinission

City of Gallup

Mayor

ATTEST:

A
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15. This Agreement shall be submitted for approval to the.

Department of Finance & Administration, state of New

Mexico. Upon approval and signatures from all parties on

this Agreement, the 1993 original Agreement and its

subsequent amendments vi11 expire.

County of Mckinley

Chairman, Commission

ATTEST:

County Clerk

County of CIbola

Chairman, Commission

A ‘f TEST:

County Clerk

City of Gallup

Mayor

AP1WS’T:

City C1e3k
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City of Grants

Mayor

City Cle -

Village of Milan

Mayor

ATTEST:

Village Clerk
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ATTEST:

City Clerk

City of Grants

Mayor

ATTEST:

Village Clerk
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Discussion/Action Topic 4

Approval of Memorandum of Understanding with the Gallup
McKinley County Schools for the Construction of a Waterline

Dennis Romero, Water and Sanitation Director



____

CITY OF COUNCIL STAFF SUMMARY FORM

*jGALLUP MEETING DATE: November22, 2016

SUBJECT: Request to Approve Memorandum of Under (MOU) with Gallup McKinley County School District
(GMCSD) to construct a new waterline near JFK Middle School as a portion of the City’s Boardman Loop
Water Project, and Budget Adjustment to allow for design and construction of this waterline.
DEPT. OF ORIGIN: Water and Sanitation
DATE SUBMITTED: November 17, 2016
SUBMITTED BY: Dennis Romero, P.E., Director

Summary
The GMCSD has requested that the City construct a new waterline as part of the City’s Boardman Loop Water
Project to allow the GMCSD to abandon the waterline currently located underneath a football field at the JFK
Middle School. This new constructed line will allow for easier access for maintenance and repair without
disturbing the athletic field, which GMCSD is planning to improve with newer fields and structures to modernize
the facility. The estimated project cost is approximately $300,000 for design, construction and construction
oversight. The City will expend funds initially, with the GMCSD reimbursing the City up to a total of $300,000.
The City will have full authority over the designing, bidding and construction of the line to its specifications.
The line will be the property of the City upon completion. GMCSD has agreed to provide the City an easement
and right of way where the line will be placed, with the City vacating and transferring back any interest it has in
the present water line easement under the football field. GMCSD Board has consideration and potential
approval of this MOU on their November21, 2016 meeting agenda.

Action requested to:

1. Approve Memorandum of Understanding with Gallup McKinley County School District construct a new
waterline near JFK Middle School as a portion of the City’s Boardman Loop Water Project, pending
approval by GMCSD Board.

2. Approve budget adjustment / transfer from fund balance not to exceed $300,000 from Water Enterprise
Fund to complete the design and construction of the JFK Middle ho! waterline

Fiscal Impact: Reviewed By:
Fince epartment

No fiscal impact. City funds expended will be reimbursed by GMCSD within 30 days of each pay request.

Attachments: (1) Memorandum of Understanding Between City of Gallup and th6’aljdp McKinley County
School District 1’ ,4

Legal Review: Approved As To Form:__________________________
/ orney

Recommendation: Recommend approval of requested actions:
1. Approve Memorandum of Understanding with Gallup McKinley County School District construct a new

waterline near JFK Middle School as a portion of the City’s Boardman Loop Water Project, pending
approval by GMCSD Board.

2. Approve budget adjustment / transfer from fund balance not to exceed $300,000 from Water Enterprise



Fund to complete the design and construction of the JFK Middle School waterline.

CITY CLERK’S USE ONLY
COUNCIL ACTION TAKEN

Depa metDor
.

Approved: Denied:
Other: File:



MEMORANDUM OF UNDERSTANDING

THIS MEMORANDUM OF UNDERSTANDING, hereinafter referred to as “MOU” is

made and entered into this

______

day of October, 2016, by and between the CITY OF

GALLUP, and the GALLUP-MCKINLEY COUNTY SCHOOL DISTRICT, NO. 1.

In consideration of the covenants contained herein, the parties agree as follows:

PURPOSE: The purpose of this MOU to construct a new waterline near the

DISTRICT’S JFK Middle School as a portion of the CITY’S Boardman Loop

Water Project. This new waterline will allow CITY to abandon the present water

line located underneath the football field at the school. This new constructed line

will allow for easier access for maintenance and repair without disturbing the

athletic field, which DISTRICT is planning to improve with newer fields and

structures to modernize the facility.

II. PROJECT FUNDING: The project is anticipated to cost $300,000 for design,

construction and construction oversight. CITY will expend funds initially and the

DISTRICT agrees to reimburse CITY the cost of the same up to $300,000. CITY

has full authority to go forward with the project or not, depending on the cost to the

CITY. DISTRICT’s maximum reimbursement will be $300,000, with

reimbursement to occur within 30 days of CITY submitting request for payment via

invoice.

III. DESIGN AND CONSTRUCTION: CITY will have full authority over the

designed, bidding and construction of the line to its specifications. The line will be

the property of CITY upon completion.



IV. EASEMENTS: DISTRICT will provide CITY with an easements, and/or, rights of

way where the line will be placed and in return CITY will vacate and transfer back

any interest it has in the present water line easement under the football field.

V. BENEFIT TO THE PARTIES: DISTRICT and CITY agree that this will benefit

both parties by upgrading CITY water infrastructure in the area and the DISTRICT

will be able to go forward with its plan construction on the football field area.

VI. AMENDMENTS: This agreement shall not be altered, changed or amended

except by instrument in writing executed by the parties hereto.

VII. GOVERNING LAW: This agreement shall be governed by and construed in

accordance with the laws of the State of New Mexico. Any action brought by any

party under this agreement shall be brought in the 1 1Ui Judicial District Court of the

State of New Mexico.

VIII. ACCOUNTABILITY: There shall be strict accountability for all receipts and

disbursements relating hereto. All parties shall maintain all records and documents

regarding this agreement for five (5) years after termination. Upon reasonable

written request, the parties shall furnish any other party or any public agency, all

records regarding this agreement upon demand.

IX. NOTICES: All notices made in conjunction with this agreement by any party shall

be made in writing and addressed to the following addressees:

City of Gallup McKinley County School Dist.
Office of the Mayor Office of the Superintendent
P.O. Box 1270 P.O. Box 1318
Gallup, NM 87305 Gallup, NM $7305



IN WITNESS WHEREOF, the parties have set their hands and seals of the date

first written above.

CITY OF GALLUP ATTEST:

Jackie McKinney, Mayor City Clerk

GALLUP-MCKINLEY COUNTY
SCHOOL DISTRICT, NO. 1 ATTEST:

President of the Board Secretary



Discussion/Action Topic 5

Resolution No.R2016-43;
A Resolution Authorizing and approving Submission of a

Completed Application for Rnancial Assistance and Project
Approval to the New Mexico Finance Authority for Issuance

of General Obligation Bonds

Paul Cassidy, RBC Capital Markets



CITY OF COUNCIL STAFF SUMMARY FORM

GALLUP MEETING DATE: October 26, 2016

SUBJECT: Resolution for 2016 Bond
DEPT. OF ORIGIN: Finance
DATE SUBMITTED: November 17, 2016
SUBMITTED BY: Patty Holland

Summary: City staff and RBC Capital Markets are moving forward on the issuance of general obligation
bonds as approved by the voters in August of this year. At this time, we have the necessary resolution needed
to continue with the project. The resolution is to authorize and approve the submission of a completed
application for financial assistance and project approval to the New Mexico Finance Authority

I

Fiscal Impact: Reviewed By: t,_1(ijaM.,J
Financjbepartment

None at this time.

Attachments: Resolution R2016-43

Legal Review: A

F
orney

I
Recommendation: Staff recommends approval resolution.

pproveçl for Submittal By:
I CITY CLERK’S USE ONLY

u1—I ,

COUNCIL ACTION TAKEN

Resolution No. Continued To:
Ordinance No. Referred To:
Approved: Denied:
Other: File:



CITY OF GALLUP, NEW MEXICO

RESOLUTION NO. R2016-43

A RESOLUTION AUTHORIZING AND APPROVING SUBMISSION OF A
COMPLETED APPLICATION FOR FINANCIAL ASSISTANCE AND
PROJECT APPROVAL TO THE NEW MEXICO FINANCE AUTHORITY
FOR ISSUANCE OF GENERAL OBLIGATION BONDS

WHEREAS, the City of Gallup, New Mexico (“Governmental Unit”) is a qualified entity
under the New Mexico Finance Authority Act, Sections 6-21-1 through 6-21-31, NMSA 197$
(“Act”), and the City Council (“Governing Body”) is authorized to borrow funds and/or issue
bonds for financing of public projects for the benefit of the Governmental Unit; and

WHEREAS, the New Mexico Finance Authority (“Authority”) has instituted a program
for financing of proj ects from the public project revolving fund created under the Act and has
developed an application procedure whereby the Governing Body may submit an application
(“Application”) for financial assistance from the Authority for public projects; and

WHEREAS, the Governing intends to undertake the issuance of its General Obligation
Bonds, Series 2017 for the purposes for which such bonds were authorized at an election on
August 9, 2016 (“Project”) for the benefit of the Governmental unit and its citizens; and

WHEREAS, the application prescribed by the Authority has been completed and
submitted to the Governing Body for resolution approving submission of the completed
Application to the Authority for its consideration and review is required as part of the
Application.

NOW THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE CITY OF
GALLUP, NEW MEXICO:

Section 1. That all action (not inconsistent with the provisions herein) heretofore taken
by the Governing Body and the officers and employees thereof toward the Application and the
Project, be and the same is hereby ratified, approved and confirmed.

Section 2. That the completed Application submitted to the Governing Body, be and the
same is hereby approved and confirmed.

Section 3. That the officers and employees of the Governing Body and the Governmental
Unit are hereby directed and requested to submit the completed Application to the Authority for
its review, and are further authorized to take such action as may be requested by the Authority in
its consideration and review of the Application and to further proceed with arrangements for
financing the Project.

Section 4. All acts and resolutions in conflict with this resolution are hereby rescinded,
annulled and repealed.

1



Section 5. This resolution shall take effect immediately upon its adoption.

PASSED APPROVED AND ADOPTED this 22’ day of November, 2016.

Mayor
[SEAL]

ATTEST:

Clerk

Y:\dox\client\$4037\0002\GENERAL\W2$22226.DOC
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DiscussionlAction Topic 6

Wage Agreement Between the City of Gallup and the
United Mine Workers of America (UMWA), Local 1629

Kb Abeita, Human Resources Director



____

CITY OF COUNCIL STAFF SUMMARY FORM

*jGALLUP MEETING DATE: November22, 2016

SUBJECT: City of Gallup and United Mine Workers of America (UMWA), Local 1629, Wage Agreement
DEPT. OF ORIGIN: Human Resources Department
DATE SUBMITTED: November 15, 2016
SUBMITTED BY: Kb Abeita, Human Resources Director

Summary:

The City of Gallup and the UMWA, Local 1629 have reached a wage agreement based on the provisions of
Article II, Section G., of the existing collective bargaining agreement. The union has designated this agreement
as ratified under UMWA by-laws which is now presented to the City of Gallup Council for approval. The
effective date of the wage increases for all (124) bargaining unit members will be on the first day of the first full
pay period following City Council approval. The bargaining unit is comprised of blue collar-type positions as
indicated in the attached classification list.

4_)
Fiscal Impact: Reviewed By: f’(\Jc1% tftrC\

Finan4Obpartment

The total cost of the proposed agreement for the wage increases and associated benefits costs for remaining
FY2017 is $54,655. [Wages ($39,039), Benefits ($15,616)]

Attachments:
• Article II. Section G. Term of Agreement, Collective Bargaining Agreement between International

Union, United Mine Workers of America and City of Gallup, effective October 28, 2015 to October 28,
2017;

• Recognized Classifications in this Bargaining Unit

Legal Review: Approved As To FOrm___________________________

Recommendation:

Staff recommends City Council approval of the United Mine Workers of America (UMWA), Local 1629, wage
agreement and appropriate budget adjustment to fund the wage increases and benefits.

Approved for Submittal By:
CITY CLERK’S USE ONLY
COUNCIL ACTION TAKEN

t Director
Resolution No. Continued To:

nager

Ordinance No. Referred To:
Approved: Denied:
Other: File:



COLLECTIVE BARGAINING
AGREEMENT

Between

INTERNATIONAL UNION UNITED MINE
WORKERS OF AMERICA

and

CITY OF GALLUP

Date: October 28, 2015

Exhibft A
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opportunity to make demands and proposals with respect to all
proper subjects of collective bargaining and that all such subjects
have been discussed and negotiated upon and agreements contained
in this Agreement were arrived at after the free exercise of such
rights and opportunities; therefore, the Employer and the Union, for
the life of this Agreement, each voluntarily and without qualification
waives the right and each agrees that the other shall not be obligated
to bargain collectively with respect to any subject matter not
specifically referred to or covered in this Agreement, even though
such subject or matter may not have been within the knowledge or
contemplation of either or both of the parties at the time they
negotiated or signed this Agreement.

This language shall not be interpreted to prohibit the Union
from filing a grievance if there is a specific violation of the
Agreement nor shall it prohibit the parties from raising any issue in
the negotiations for a successor Agreement.

Section F. Severability

If any provisions of the Agreement or application thereof are
found to be contrary to law, such applications or provisions shall
effect only to the extent permitted by law. All other provisions of
the agreement shall continue in full force and effect.

Section G. Term of Agreement

This agreement is subject to an annual appropriation of funds
by the City Council. Should the governing body fail to appropriate
sufficient funds to implement subsequent years of this Agreement,
either party may reopen negotiations on the whole economic
package for the unfunded year.

(
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The terms and conditions of this Agreement shall continue in
full force and effect, commencing the first day of the first full pay
period following the date of this contract being fully executed and
terminating on 12:00 Midnight two years thereafter. In the month
October 2016 either party may reopen negotiations on the limited
issue of wage rates. Any agreement for the following year will have
an effective date no earlier than the anniversary date of this
Agreement.

Section H. No Strike/Lockout

As provided in Section 18 of the Gallup Ordinance C2003-2l;
No employee or labor organization shall engage in a strike. No
employee labor organization shall cause, instigate, encourage or
support a strike. The employer shall not cause, instigate or
participate in any employee lockout. Employees involved in a strike
shall be considered insubordinate which shall be considered “just
cause” for termination of employment.

Section I. Bargaining Unit Eligibility.

New Employees hired after the effective date of this
Agreement and upon the satisfactory completion of the initial six (6)
months probationary period employed in job title within identified
classification identified in Appendix B, will be considered part of
this bargaining unit.

Section J. Printing and Distribution

The Union will print sufficient copies for each member of the
bargainin unit.
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The City agrees it will not implement a furlough or wage reduction
to members of the bargaining unit unless it has complied with the
following provisions.

1. The union will receive written notification of the impending
wage reduction or furlough 30 days prior to the proposed
implementation date.

2. The city will offer the union at least three bargaining dates
during the 30 day notification period.

3. The city and the union will bargain over the proposed
furloughs or wage reductions. If a settlement is reached it
will be implemented. If no settlement is reached the city
may implement its proposed furlough or reduction. The
parties may utilize the services of the Federal Mediation and
Conciliation Service (FMCS) to mediate this process.

Safety Incentiye: On or about December 1st of the first year of this
agreement, each employee who fulfilled the required sixteen (16)
safety training hours in the last twelve months shall receive $100.00.
In addition, employees who have zero job injuries, no preventable
accidents or property damage over the same period of time shall
receive an additional $135. In the following year the time period for
the training, zero accidents, injuries and property damage
calculation shall be July 1 through June 30th of the year proceeding
the December l payment.

Recognized Classifications in this Bargaining Unit

Cook Helper GSO3
Court Clerk G503
Facility Custodian GSO3
Home Care Provider GSO3
Laborer GSO3
Lifeguard GSO3
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Museum Clerk GSO3
Pool Attendant GSO3
Receptionist (Office Assistant) GS 03
Recreation Coordinator G$03

Accounting Clerk G504
Library Technician GSO4
Supply Technician G504
Traffic Services Technician GSO4
Wastewater Operator Trainee GSO4
Water Trainee GSO4
Bus driver — No CDL GSO4

Animal Control Officer GSO5
Cook GSO5
Dispatcher GSO5
Greens keeper Maintainer GSO5
Grounds Maintainer GSO5 (
Judicial Aide GSO5
Customer Service Representative GS 05
Bus Driver w/CDL GSO5
Laborer w/CDL GSO5
Lubricator GSO5
Meter Reader GSO5
Parks Maintainer GSO5
Pool Maintainer GSO5
Protective Custody Officer/CSA GSO5
Purchasing Technician GSO5
Secretary GSO5
Wastewater Operator I GSO5
Water Operator I GSO5

Librarian Specialist . GSO6
Electric Groundman GSO6
Facility Custodian Leader GSO6 (
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Laborer w/ Class A CDL GSO6
Solid Waste Collector GSO6
Sweeper Operator G506
Water Operator II GSO6
Accounting Technician GSO7
Assistant Pool Manager GSO7
Evidence Specialist GSO7
Wastewater Operator III GSO7
Water Operator III GSO7

Crew Leader GSO8
Carpenter GSO8
Mechanic GSO8
Welder GSO8
Customer Service Field Representative G508
Equipment Operator GSO8
Wastewater Lab Technician GSO8
Wastewater Operator IV GSO9
Water Operator IV GSO9
Controls Technician GS1O
Electric Line Locator Technician GS 10
Electric Lineman EL15
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DiscussionlAction Topic 7

Wage Agreement Between the City of Gallup and the
Gallup Fire Fighters Union, International Association

of Fire Fighters (IAFF), Local 4296

Kb Abeita, Human Resources Director



____

CITY OF COUNCIL STAFF SUMMARY FORM

GALLUP MEETING DATE: November 22, 2016

SUBJECT: Wage Agreement between City of Gallup and Gallup Fire Fighters Union, International Association
of Fire Fighters (IAFF), Local 4296

DEPT. OF ORIGIN: Human Resources Department
DATE SUBMITTED: November 15, 2016
SUBMITTED BY: Kb Abeita, Human Resources Director

Summary:

The City of Gallup and the Gallup Fire Fighters Union, IAFF, Local 4296 have reached a wage agreement
based on the provisions of Article 38 of the existing collective bargaining agreement. The union has designated
this agreement as ratified under IAFF by-laws which is now presented to the City of Gallup Council for
approval. The effective date of the wage increases for all (28) bargaining unit members will be on the first day
of the first full pay period following City Council approval. Bargaining unit is comprised of Firefighter I,
Firefighter II and Lieutenant positions.

-Th
-

Reviewed By. I ii2 At(Afl.
Finan 3epartment

The total cost of the proposed agreement for the wage increases and associated benefits costs for remaining
FY2017 is $20,254. [Wages ($13,413), Benefits ($6,841)J

Recommendation:

Staff recommends City Council approval of the Gallup Fire Fighters Union, IAFF, Local 4296, wage agreement
and appropriate budget adjustment to fund the wage increases and benefits.

Approved for Submittal By:
CITY CLERK’S USE ONLY

/J7j COUNCILACTIONTAKEN
Department Director

Resolution No. Continued To:
Ordinance No. Referred To:
Approved: Denied:
Other: File:

Fiscal Impact:

Attachments:

Article 38. Terms of Agreement, Collective Bargaining Agreement between City of Gallup and Gallup Fire
Fighters Union, International Association of Fire Fighters (IAFF), Local 4296, effectivNovember 1, 2015 to
November 7, 2017.

Legal Review: A

z
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Collective Bargaining Agreement

Between

THE CITY OF GALLUP

And

THE GALLUP FIRE FIGHTERS UNION
INTERNATIONAL ASSOCIATION OF FIRE FIGHTERS

Local 4296

Effective

November 1, 2015 — November 1, 2017
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D. The City and the Union ate not responsible in any way for exchanges that are not paid
back. This is an issue solely and completely between the two bargaining unit members involved
in the exchange. It is understood that this provision is for the trading of shifts and is not intended
to allow the change of the work week cycle.
If overtime hours are worked during a shift trade the bargaining unit member who actually works
the overtime hours shall be compensated for them.

E. The City retains the tight to limit or curtail shift trades based upon operational necessity
as determined by the Fire Chief.

Article 36. SENIORITY

Seniority means a privileged status attained by length of an Employee’s continuous
service calculated from the last date of hire within the Gallup Fire Department. Should
continuous service with the fire Department be identical, the tie will be broken by employee
number. The employee with the lowest employee number is senior. Continuous service shall be
broken only by resignation, discharge or retirement.

Article 37. REDUCTION IN FORCE AND RECALL

A. In the event that a reduction in force or rank is necessary, the City shall provide the Union
an opportunity to suggest alternatives.

B. When it is necessary to have a reduction in force or rank employees will be laid off or
reduced in rank in reverse order of seniority.

C. Employees laid off due to a reduction in force will be called back to work in seniority order.
In situation where an employee is required to move to a lower rank, that employee shall be
considered senior in that rank. As laid off employees are called back to work those members
assigned to lower ranks will be restored to their former rank in order of seniority as positions
become available.

D. Employees must provide and maintain a correct mailing address. Failure to provide a
correct address shall result in a forfeiture of any recall right. The employee may remain in layoff
status for a total of twelve (12) calendar months. If the employee is not recalled within twelve
(12) months or if the employee rejects a position offered to the employee, the City shall have no
further employment obligation to the laid off employee and the employee will be terminated.

Article 38. TERMS OF AGREEMENT

The terms and conditions of this Agreement shall continue in full force beginning on the date of
execution by both parties and remain in full effect for a period of twenty-four (24) months.
Negotiations for a successor agreement may be initiated by either party by submitting a written
notice to the opposite party requesting the commencement of negotiations. The notice shall be
sent no earlier than one hundred and twenty (120) calendar days and no later than sixty (60)
calendar days prior to the Agreement’s expiration date. Within a reasonable time period after
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receiving notice, the party receiving the request for bargaining shall respond in writing and shall
suggest a date at which time the parties shall meet and determine a mutually agreed upon time
and place to begin negotiations. Twelve (12) months from the date of signature this agreement
may be reopened on the limited issue of economics.

Article 39. INDEMNIFICATION

The Union shall indemnify, defend, and save the City harmless against any and all claims,
demands, suits or other forms of liability that shall arise out of or as a result of any conduct
taken by its Board or the Union for the purpose of complying with this agreement.

t
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Discussion/Action Topic 8

Acceptance of the Four Corners Intermodal Transloading
Equinox (4CITE) Master Plan

Evan Williams, Deputy Director,
Northwest New Mexico Council of Governments



____

CITY OF COUNCIL STAFF SUMMARY FORM

*jGALLUP MEETING DATE: November22, 2016

SUBJECT: Four Corners Intermodal Transloading Equinox (4CITE) Master Plan Presentation
DEPT. OF ORIGIN: Public Works
DATE SUBMITTED: 11/16/16
SUBMITTED BY: Evan Williams, NWRTPO Program Manager

Summary: To present this master plan for acceptance, as City of Gallup provided $15,000 in match towards
the product. The master plan focuses on transportation improvements needed to support development in the
sub-area of properties northwest of Gallup, in relation to economic development projects, e.g. GLP Energy
Logistics Park and proposed Navajo Nation In-land Port.

1
/ J II I

Fiscal Impact: N/A Reviewed By: . /1 klzAft’4
Fnce Department

Attachments:
(1) Draft Final Report — we will be bringing final hard copies. This version has only a few minor changes.
(2) Attached is a powerpoint that we would ask your support in viewing at meeting.

Legal Review: Approved As To Form: A\/ 7
///// orney

j

Recommendation: Acceptance of the Master Plan.

Approved for Subj,nittal By:
- 1 ii (1 CITY CLERK’S USE ONLY

5L)(7 1 COUNCIL ACTION TAKEN
Department Director
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4CITE Public Involvement Plan

Project Overview
The 4CITE Master Plan is being led by the North West Council of Governments (NWCOG). It is a
comprehensive planning approach to coordinate the planning and delivery of projects that would
improve multi-modal access to the Gallup Industrial Park, the Navajo Inland Port, as well as regional
connections to the existing and future transportation infrastructure. The Plan will coordinate with a
number of organizations and communities. This will require diligent outreach and coordination.

The following are the objectives for the 4CITE Master Plan. These objectives were developed by the
project team. They will be vetted during the outreach process. They will also be used as guides

throughout the process, to keep the project activities on task.

Evaluate Transportation Planning Issues
Gather existing data on land use, economics, environmental

•Consider future transportation conditions
Evaluate impacts of growth
Develop prioritized recommendations for transportation needs
BuiId consensus and support for 4CITE
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The following 4CITE Public Involvement Plan provides an outline on how the project will integrate and
benefit from input provided by stakeholders and the public.

Stakeholder Outreach Plan (SOP)
The Stakeholder Outreach Plan (SOP) summarizes all project outreach activities and provides guidelines
for the preparation, facilitation, and documentation of these activities. The plan will include
expectations for the Project Team as well as the Policy Advisory Committee (PAC) and Technical Working
Group (TWG) members. The SOP includes a summary of the following outreach initiatives, which are
discussed in more detail below:

o TWG/PAC meetings o Public Meetings

o Focus Group Meetings o Website

Policy Advisory Committee (PAC):
There will be 3 PAC meetings consisting of executive level managers from each of the participating
stakeholder agencies and will be responsible for providing direction, approving the project parameters,
and establishing criteria for future project evaluations. The PAC will likely expand to include new
members as new agencies and partners are identified.

Current PAC members include:

o Lance Begaye, Navajo DOT

o Stan Henderson, City of Gallup

o Steven Ikeda, State Land Office

o Jeff Irving, McKinley County

o Brenda Jesus, Rock Springs Navajo Chapter

o Larry Joe, Navajo DOT

o Ean Johnson, BNSF

o Jeremy Seaton, Navajo District 6 Council Delegate Assistant

o Fred Shepherd, New Mexico Economic Development

o Zander Shirley, Manuelito Navajo Chapter

o Rita Silago, Tsayahtoh Navajo Chapter

o Milfred Cosen, ERBDO

o Albert Lee, Navajo Nation Economic Development, Eastern Agency Regional Business Development
o John Largo, Navajo Nation Economic Development, Eastern Agency Regional Business Development



Technical Working Group (TWG):
There will be 4 TWG meetings composed of senior technical staff from the agencies participating in the
PAC and will serve to provide support to the PAC and the Study Team.

Current TWG members include the following:

o Jan Niclas, ADE Engineering Support, NMDOT District 6

o JoAnn Garcia, T/LPA Coordinator, NMDOT District 6

o Marticia Holiday, Technical Support Engineer, NMDOT District 6

o Jackson Gibson, New Mexico State Transportation Commission, NMDOT

o Elijah Henley, Federal Highway Administration

o Darryl Bradley/Garret Silversmith, Division Director, Navajo DOT

o Garret Silversmith, Division Director, Navajo DOT

o Karen Benally, Department Manager, Navajo DOT

o Jeff Irving, Road Superintendent, McKinley County

o Stan Henderson, Public Works Director, City of Gallup

o Michael Sage, Deputy Director, Greater Gallup EDC

o Juan Torres, Community Representative, New Mexico Economic Development Division
o Brenda Jesus, Chapter Manager, Rock Springs Chapter

o Shirley McCabe, Tribe Outreach, Navajo Land Department

o Zander Shirley, Chapter Manager, Manuelito Chapter

o Rita Silago, Chapter Manager, Tsayatoh Chapter

o Adam Wilkey, Business Development Manager, Gallup Land Partners

o Jake Braken, Gallup Land Partners

o Aaron Kowalski, Business Development Manager, Gallup Land Partners

o Steven Edelson

o Sharon Pinto, Regional Director, Bureau of Indian Affairs

o John Largo, Navajo Economic Development

o Larry Rogers, Director, Eastern Navajo Land Commission

o Jeff Bond, Road Superintendent, McKinley County

o Pauly McCabe, Tribe Outreach, Navajo Land Department

ROLE of PAC/TWG

The first and last PAC/TWG meeting will be combined for both groups to allow for a more
comprehensive approach at those points in project development. The other meetings will be held
separately to allow for a more interactive workshop for the TWG and more of a decision-making
environment for the PAC.

Overall, The PAd TWG groups will fulfil the following roles:

o Share info on plans/projects in the region

o Support data collection

o Help build alternatives



o Evaluate alternatives

o Refine recommendations

o PROJECT CHAMPIONS

PAC/TWG meeting Logistics
For all meetings there will be invitations sent via email. There will al5o be an option available to
participants that can’t make it to use Conference Calling and Go TO Meeting services. After each
meeting there will be a Meeting Summary and meeting materials provided to all PAC/ TWG members.

Focus Groups
Focus Group participation will include reaching out to the business community, trucking associations,
rail industry, and more. These events will occur as needed and as they become available. In most cases,
only one of the Project Team members will participate but all information will be shared across the
team. If appropriate, focus group meetings will be scheduled for the day of a public meeting to provide
additional opportunity for more integral input, in a workshop-type environment.

Public Meetings
There are expected to be 2 public meetings held throughout the project timeline. The public meetings
will be held in Gallup, most likely in the evening to allow the greatest participation from the community.
The format and content will include recommendations from the TWG/PAC, and will be sure to maintain
cultural sensitivity to the Navajo Nation participants.

Public meetings will be advertised on the NWCOG website, other participant’s websites, the local
newspaper, and via email blasts to stakeholders and project team members.

The format for each meeting will be finalized by the project team but each of the public meetings will
include sign-in sheets, comments sheets, contact information, and an opportunity to ask questions.

Website
As needed for distribution and availability, project-related information will be put on the NWCOG
website.

Bilingual Promotional Plan (BLPP)
The Bi-Lingual Promotional Plan (BLPP) maintains cultural sensitivity, appropriate communication
patterns, and trust-building contact with the Navajo Nation. It informs the SOP. Joan Marie Sandy the
Tribal Projects Manager with Souder, Miller & Associates will manage the bilingual portion of all
meetings. She brings experience with the Navajo Nation and will maintain ongoing and culturally
sensitive contact with the appropriate representatives from each of the Navajo Chapters. Key
components of the BLPP include the following:



a) A Navajo translator will be available at all meetings including PAC, TWG, and public meetings.
b) An Opportunity to speak Navajo at any time during the meeting will be emphasized.
c) All outreach material used at the meetings and for other information sharing will be vetted to

ensure cultural sensitivity to the Navajo Nation.

d) If necessary, separate meetings with the Navajo representatives will be held to ensure their
participation in the project planning.

131-Lingual Approach

Since Navajo language is not a formally written language, we want to be careful not to assume that
whatever written material is developed in Navajo is accurate. Therefore, we should consider utilizing
the public outreach material written in English for presentations, in the material for dissemination, and
for the website. The Bi-Lingual component will be focused on verbal communication.

The Bi-Lingual Project Website will provide background information, study updates, newsletters, and
any information that needs to be shared with the public and other interested parties. Most of the
material will be in English but reviewed for cultural sensitivity toward the Navajo Nation. Opportunities
to provide audio and/or video components to the website information should be considered. It is
expected that the website will be hosted by NWCOG.

Additional Stakeholder List
Additional stakeholders will be integrated into the planning process, as necessary. Below is the initial
list.

City of Farmington Pueblo of Acoma
City of Aztec Pueblo of Laguna
City of Bloomfield Sheep Springs Navajo Chapter
City of Grants Baahalii Navajo Chapter
Village of Milan Shiprock Navajo Agency RBDO
Village of Thorough Eastern Navajo Agency RBDOP
San Juan County Community Land Use Committees (CLUB Cs)
Cibola County Grazing Board Officials
Farmington MPO BLM — Farmington District
Native American Economic Development
Investment Strategy



Project Team and Contact Information

Last Name First Name Email Agency

WilHams Evan ewilliamsnwnmcog.org NWCOG

Howe Brandon bhowe@nwnmcog.org NWCOG

lnfante-Juarez Mario mario.iuarez-infante@wilsonco.com Wilson & Company

Weston Denise dweston@bhinc.com Bohannan Huston, Inc.

Spartan Vanessa vanessa.spartan@wilsonco.com Wilson & Company

Metro Steve steven.metro@wilsonco.com Wilson & Company

Moran Amy amy.moran@wilsonco.com Wilson & Company

Townsend Jim Wilson & Company

Woods Kristen kwoods@bhinc.com Bohannan Huston, Inc.

Sage Michael michael@gallunedc.com GGEDC

Sandy Joan Marie ioanmarie.sandv@soudermiller.com Souder Miller



Stakeholder Activity Schedule
Item: Timeline:

Kickoff Meeting October 30, 2015

Combined PAC/TWG #1 2nd week of January 2016

Technical Memo #1 (existing conditions)

TWG Meeting #2 Mid-February 2016

Focus Group Meeting #1/Public Meeting #1 Late February/Early March 2016

Technical Memo #2 (issues/recommendations)

PAC Meeting #2 (summarize input) Late April 2016

TWG Meeting #3 (recommendation) Late April 2016

Focus Group Meeting #2/Public Meeting #2 (present to public) Late July 2016

Technical Memo #3 (recommendations)

PAC Meeting #3/1WG Meeting #4 Early September 2016

Draft Master Plan Early October 2016

Combined PAC/TWG Results Meeting (approval stage) Late November2016

Final Master Plan December 2016

Close-out December 2016

Project Schedule

Lj11

March AprIl May June July August September October November December

Combnied PAC/PNG R,wfts
Meeting
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w’Lsolv
& COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AN]) QUANTITIES

ENTITY: 4CITE DO: CN:
PROJECT

No.: TBD
TERMINI: Carbon Coal Road

SCOPE OF
WORK: PCC Pavement

ITEM ITEM DESCRIFOON UNIT ESTIMATED UNIT ESTIMATED
NO. QUANTITY COST COST

1 MOBILIZATIONIDEMOBIUZATJON LS 1 15,000.00 $15,000.00
2 TRAFFIC CONTROL & BARRICADING LS 1 7,500.00 $7,500.00
3 CLEARING & GRUBBING AC 34.61818 2,800.00 $96,930.91
4 CUT & FILL CY 167552 5.00 $837,760.00
5 COMPLIANCE TESTING LS 1 4,500.00 $4,500.00
6 CONSTRUCTION STAKING LS 1 4,500.00 $4,500.00
7 6” PCC PAVEMENT SY 167552 55.00 $9,215,360.00
8 8” BASE COURSE SY 167552 9.00 $1,507,968.00
9 12” SUBGRADE PREP SY 167552 2.50 $418,880.00
10 36” CMPS CROSSING, INCL. STD. END SECTIONS EA 12 15,000.00 $180,000.00
11 PERMANENT SIGNING & STRIPING LS 1 $30,000.00 $30,000.00
12 SWPPP PLAN, BMP IMPLEMENTATION, MANAGEME LS 1 $25,000.00 $25,000.00
13 SEEDING AC 18.54545 $3,500.00 $64,909.09

SUB-TOTAL $12,408,308.00
PLANNING, ENG., INVISTIATION STUDIES @ 15% $1,861,246.20

CONTINGENCY @ 10% $1,426,955.42
NMGRT @ 8.3125% $1,304,772.36
PROJECT BUDGET $17,001,281.98



w’Lsolv
& COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AND QUANTITIES

ENTITY: 4CITE DO: CN:
PROJECT

No.: TBD
TERMINI: Rock Springs Road

SCOPE OF
WORK: PCC Pavement

ITEM ITEM DESCRIPTION UNIT ESTIMATED UNIT ESTIMATED
NO. QUANTITY COST COST

1 MOBILIZATION/DEMOBILIZATION LS 1 15,000.00 $15,000.00
2 TRAFFIC CONTROL & BARRICADING LS 1 7,500.00 $7,500.00
3 CLEARING & GRUBBING AC 12.26667 2,800.00 $34,346.67
4 CUT & FILL CY 59370.67 5.00 $296,853.33
5 COMPLIANCE TESTING LS 1 4,500.00 $4,500.00
6 CONSTRUCTION STAKING LS 1 4,500.00 $4,500.00
7 6” PCC PAVEMENT SY 59370.67 55.00 $3,265,386.67
8 8” BASE COURSE SY 59370.67 9.00 $534,336.00
9 12’ SUBGRADE PREP SY 59370.67 2.50 $148,426.67
10 36” CMPS CROSSING, INCL. STD. END SECTIONS EA 12 15,000.00 $180,000.00
11 PERMANENT SIGNING & STRIPING LS 1 $30,000.00 $30,000.00
12 SWPPP PLAN, BMP IMPLEMENTATION, MANAGEME LS 1 $25,000.00 $25,000.00
13 SEEDING AC 8.363636 $3,500.00 $29,272.73

SUB-TOTAL $4,575,122.06
PLANNING, ENG., INVISTIATION STUDIES @ 15% $686,268.31

CONTINGENCY @ 10% $526,139.04
NMGRT @ 8.3 125% $481,088.38

_______ PROJECT BUDGET $6,268,617.79



w,tso1v
&COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AND QUANTITIES

ENTITY: 4CITE DO: CN:
PROJECT

No.: TBD
TERMINI: Unnamed Road (aligned with Rock Springs Road - south)

SCOPE OF
WORK: PCC Pavement

ITEM ITEM DESCRIPTION UNIT ESTIMATED UNIT ESTIMATED
NO. QUANTITY COST COST

1 MOBILIZATION/DEMOBILIZATION LS 1 15,000.00 $15,000.00
2 TRAFFIC CONTROL & BARRICADING LS 1 7,500.00 $7,500.00
3 CLEARING & GRUBBING AC 12.8 2,800.00 $35,840.00
4 CUT&FILL CY 61952 5.00 $309,760.00
5 COMPLIANCE TESTING LS 1 4,500.00 $4,500.00
6 CONSTRUCTION STAKING LS 1 4,500.00 $4,500.00
7 6” PCC PAVEMENT SY 61952 55.00 $3,407,360.00
8 8’BASECOURSE SY 61952 9.00 $557,568.00
9 12” SUBGRADE PREP SY 61952 2.50 $154,880.00
10 36” CMPS CROSSING, NCL. STD. END SECTIONS EA 12 15,000.00 $180,000.00
11 PERMANENT SIGNING & STRIPING LS 1 $30,000.00 $30,000.00
12 SWPPP PLAN, BMP IMPLEMENTATION, MANAGEME LS I $25,000.00 $25,000.00
13 SEEDING AC 8.727273 $3,500.00 $30,545.45

SUB-TOTAL $4,762,453.45
PLANNING, ENG., INVISTIATION STUDIES @ 15% $714,368.02

CONTINGENCY @ 10% $547,682.15
NMGRT @ 8.3 125% $500,786.86
PROJECT BUDGET $6,525,290.48



WiLSON
& COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AND QUANTITIES

ENTITY: 4CITE DO:

_____

CN:
PROJECT

No.: TBD
TERMINI: Add Westbound dual left turn at US Highway 497 & Ninth Street/Chino Street

SCOPE OF
WORK: Asphalt Pavement Left-turn Lane and Signal Retrofit

ITEM ITEM DESCRIPTION UNIT ESTIMATED UNIT ESTIMATED
NO. QUANTITY COST COST

I MOBILIZATION/DEMOBIIJZATION LS 1 15,000.00 $15,000.00
2 TRAFFIC CONTROL & BARRICADING LS 1 15,000.00 $15,000.00
3 CLEARING & GRUBBING AC 0.061983 2,800.00 $173.55
4 REMOVE, SALVAGE, AND REINSTALL GUARDRAIL LS 7500 1.00 $7,500.00
5 COMPLIANCE TESTING LS 1 4,500.00 $4,500.00
6 CONSTRUCTION STAKING LS 1 4,500.00 $4,500.00
7 4” ASPHALT PAVEMENT SY 300 30.00 $9,000.00
8 6” BASE COURSE SY 300 7.00 $2,100.00
9 12” SUBGRADE PREP SY 300 2.50 $750.00
10 RETROFIT SIGNALIZATION EQUIPMENT LS 1 35,000.00 $35,000.00
11 EXTEND CATTLE GUARD LF 12 $300.00 $3,600.00
12 PERMANENT SIGNING & STRIPING LS 1 $5,000.00 $5,000.00
13 SEEDING AC 0.154959 $3,500.00 $542.36

SUB-TOTAL $102,665.91
PLANNING, ENG., INVISTIATION STUDIES @ 20% $20,533.18

CONTINGENCY @ 25% $30,799.77
NMGRT @ 8.3 125% $12,801.16
PROJECT BUDGET $166,800.02



‘.v’IsolU
& COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AND QUANTITIES

ENTITY: 4CITE DO: CN:
PROJECT

No.: TBD
TERMINI: Widen US HWY 491 - south of Ninth Street/Chino Street - to six lanes

SCOPE OF
WORK: Asphalt Pavement Left-turn Lane and Sianal Retrofit

ITEM ITEM DESCRIPTION UNIT ESTIMATED UNIT ESTIMATED
NO. QUANTITY COST COST

1 MOBILIZATION/DEMOBILIZATION LS 1 15,000.00 $15,000.00
2 TRAFFIC CONTROL & BARRICADiNG LS 1 20,000.00 $20,000.00
3 CLEARING & GRUBBING AC 2.036364 2,800.00 $5,701.82
4 REMOVE, SALVAGE, AND REINSTALL GUARDRAIL LS 7500 1.00 $7,500.00
5 COMPLIANCE TESTING LS 1 4,500.00 $4,500.00
6 CONSTRUCTION STAKING LS 1 4,500.00 $4,500.00
7 6’ ASPHALT PAVEMENT SY 9856 40.00 $394,240.00
8 8” BASE COURSE SY 9856 9.00 $88,704.00
9 12” SUBGRADE PREP SY 9856 2.50 $24,640.00
10 RUMBLE STRIPS LS 1 10,000.00 $10,000.00
11 SWPPP PLAN, BMP IMPLEMENTATION, MANAGEME LS 1 $25,000.00 $25,000.00
12 PERMANENT SIGNING & STRIPING LS 1 $20,000.00 $20,000.00
13 SEEDING AC 5.090909 $3,500.00 $17,818.18

SUB-TOTAL $637,604.00
PLANNING, ENG., INVISTIATION STUDIES @ 15% $95,640.60

CONTINGENCY @ 20% $146,648.92
NMGRT @ 8.3125% $73,141.15
PROJECT BUDGET $953,034.67



w’,solv
& COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AND QUANTITIES

ENTITY: 4CITE DO:

________

CN:
PROJECT

No.: TBD
TERMIN I: Signal Warrant Analysis/Signalize intersection at SR 264 & County Road 9/Rock Springs Road

SCOPE OF
WORK: Intersection Signalization

ITEM ITEM DESCRIPTION UNIT ESTIMATED UNIT ESTIMATED
NO. QUANTITY COST COST

1 MOBILIZATION/DEMOBILIZATION LS 1 15,000.00 $15,000.00
2 TRAFFIC CONTROL & BARRICADING LS 1 15,000.00 $15,000.00
3 3-WAY SIGNALIZATOIN AND POWER LS 1 125,000.00 $125,000.00
4 COMPLIANCE TESTING LS 1 2,500.00 $2,500.00
5 CONSTRUCTION STAKING LS 1 2,500.00 $2,500.00
6 PERMANENT SIGNING & STRIPING LS 1 $5,000.00 $5,000.00

SUB-TOTAL $165,000.00
PLANNING, ENG., INVISTIATION STUDIES @ 20% $33,000.00

CONTINGENCY @ 25% $49,500.00
NMGRT @ 8.3 125% $20,573.44
PROJECT BUDGET $268,073.44



‘.v”sQl’,
& COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AND QUANTITIES

ENTITY: 4CITE DO:
- CN:

PROJECT
No.: TBD

TERM INI: Pave Sunset Valley Road

SCOPE OF
WORK: Double Penetration Chip Seal Pavement

ITEM ITEM DESCRIPTION UNIT ESTIMATED UNIT ESTIMATED
NO. QUANTITY COST COST

I MOBIUZATIONJDEMOBILIZATION LS 1 15,000.00 $15,000.00
2 TRAFFIC CONTROL & BARRICADING LS 1 20,000.00 $20,000.00
3 CLEARING & GRUBBING AC 15.44242 2,800.00 $43,238.79
4 REMOVE, SALVAGE, AND REINSTALL GUARDRAIL LS 7500 1.00 $7,500.00
5 COMPLIANCE TESTING LS 1 7,500.00 $7,500.00
6 CONSTRUCTION STAKING LS 1 15,000.00 $15,000.00
7 DOUBLE PENETRATION CHIP SEAL SY 74741.33 6.00 $448,448.00
8 4’ BASE COURSE SY 74741.33 6.00 $448,448.00
9 12” SUBGRADE PREP SY 74741.33 2.50 $186,853.33
10 36” CMPS CROSSING, INCL. STD. END SECTIONS EA 12 15,000.00 $180,000.00
11 SWPPP PLAN, BMP IMPLEMENTATION, MANAGEME LS I $30,000.00 $30,000.00
12 PERMANENT SIGNING & STRIPING LS 1 $20,000.00 $20,000.00
13 SEEDING AC 17.81818 $3,500.00 $62,363.64

SUB-TOTAL $1,484,351.76
PLANNING, ENG., INVISTIATION STUDIES @ 15% $222,652.76

CONTINGENCY @ 20% $341,400.90
NMGRT @ 8.3125% $170,273.70
PROJECT BUDGET $2,218,679.13



w,Lso1v
& COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AND QUANTITIES

ENTITY: 4CITE DO: CN:
PROJECT

No.: TBD
TERMINI: Pave 3 Buttes Road

SCOPE OF
WORK: Double Penetration Chio Seal Pavement

ITEM ITEM DESCRIPTION UNIT ESTIMATED UNIT ESTIMATED
NO. QUANTITY COST COST

1 MOBILIZATION/DEMOBILIZATION LS 1 15,000.00 $15,000.00
2 TRAFHC CONTROL & BARRICADING LS 1 20,000.00 $20,000.00
3 CLEARING & GRUBBING AC 3.151515 2,800.00 $8,824.24
4 REMOVE, SALVAGE, AND REINSTALL GUARDRAIL LS 7500 1.00 $7,500.00
5 COMPLIANCE TESTING LS 1 4,500.00 $4,500.00
6 CONSTRUCTION STAKING LS 1 8,500.00 $8,500.00
7 DOUBLE PENETRATION CHIP SEAL SY 15253.33 6.00 $91,520.00
8 4”BASECOURSE SY 15253.33 6.00 $91,520.00
9 12” SUBGRADE PREP SY 15253.33 2.50 $38,133.33
10 36” CMPS CROSSING, INCL. STD. END SECTIONS EA 4 15,000.00 $60,000.00
11 SWPPP PLAN, BMP IMPLEMENTATION, MANAGEME LS 1 $20,000.00 $20,000.00
12 PERMANENT SIGNING & STRIPING LS 1 $15,000.00 $15,000.00
13 SEEDING AC 3.636364 $3,500.00 $12,727.27

SUB-TOTAL $393,224.85
PLANNING, ENG., INVISTIATION STUDIES @ 15% $58,983.73

CONTINGENCY @ 20% $90,441.72
NMGRT @ 8.3 125% $45,107.81
PROJECT BUDGET $587,758.10



w1Lso1v
& COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AND QUANTITIES

ENTITY: 4CITE
- DO: CN:

PROJECT
No.: TBD

TERMINI: Pave Hunters Point Road

SCOPE OF
WORK: Double Penetration Chip Seal Pavement

ITEM ITEM DESCRWDON UNIT ESTIMATED UNIT ESTIMATED
NO. QUANTITY COST COST

1 MOBILIZATION/DEMOBILIZATION LS 1 15,000.00 $15,000.00
2 TRAFFIC CONTROL & BARRICADING LS 1 20,000.00 $20,000.00
3 CLEARING & GRUBBING AC 15.75758 2,800.00 $44,121.21
4 REMOVE, SALVAGE, AND REINSTALL GUARDRAIL LS 7500 1.00 $7,500.00
5 COMPLIANCE TESTING LS 1 7,500.00 $7,500.00
6 CONSTRUCTION STAKING LS 1 15,000.00 $15,000.00
7 DOUBLE PENETRATION CHIP SEAL SY 76266.67 6.00 $457,600.00
8 4” BASE COURSE SY 76266.67 6.00 $457,600.00
9 12” SUEGRADE PREP SY 76266.67 2.50 $190,666.67
10 36” CMPS CROSSING, 1NCL. STD. END SECTIONS EA 12 15,000.00 $180,000.00
11 SWPPP PLAN, BMP IMPLEMENTATION, MANAGEME LS 1 $30,000.00 $30,000.00
12 PERMANENT SIGNING & STRIPING LS 1 $20,000.00 $20,000.00
13 SEEDING AC 18.18182 $3,500.00 $63,636.36

SUB-TOTAL $1,508,624.24
PLANNING, ENG., INVISTIATION STUDIES @ 15% $226,293.64

CONTINGENCY @ 20% $346,983.58
NMGRT @ 8.3 125% $173,058.06
PROJECT BUDGET $2,254,959.51



wits’,,”
& COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AND QUANTITIES

ENTITY: 4CITE DO:

________

CN:
PROJECT

No.: TBD
TERMINI: Add a westbound right turn lane at Carbon Coal Road & County Road 9/Rock Springs Road

SCOPE OF
WORK: PCC Pavement Right-turn Lane

ITEM ITEM DESCRIPTION UNIT ES1]MATED UNIT ESTIMATED
NO. QUANTITY COST COST

1 MOBILIZATION/DEMOBILIZATION LS 1 15,000.00 $15,000.00
2 TRAFFIC CONTROL & BARRICADING LS 1 15,000.00 $15,000.00
3 CLEARING & GRUBBING AC 0.096419 2,800.00 $269.97
4 REMOVE, SALVAGE, AND REINSTALL GUARDRAIL LS 7500 1.00 $7,500.00
5 COMPLIANCE TESTING LS 1 4,500.00 $4,500.00
6 CONSTRUCTION STAKING LS 1 4,500.00 $4,500.00
7 6” PCC PAVEMENT SY 466.6667 55.00 $25,666.67
8 8” BASE COURSE SY 466.6667 9.00 $4,200.00
9 12” SUBGRADE PREP SY 466.6667 2.50 $1,166.67
10 PERMANENT SIGNING & STRIPING LS I $5,000.00 $5,000.00
11 SEEDING AC 0.241047 $3,500.00 $843.66

SUB-TOTAL $83,646.97
PLANNING, ENG., INVISTIATION STUDIES @ 20% $16,729.39

CONTINGENCY @ 25% $25,094.09
NMGRT @ 8.3 125% $10,429.73
PROJECT BUDGET $135,900.19



wJLsv1v
& COMPANY
ENGINEERS & ARCHITECTS

ESTIMATED SUMMARY
OF COSTS AND QUANTITIES

ENTITY: 4CITE DO:

________

CN:
PROJECT

No.: TBD
TERM INI: Signal Warrant Analysis/Signalize Intersection at Frontage Road/Historic Highway 66 & Mentmore Road

SCOPE OF
WORK: Intersection Sianallzation

ITEM ITEM DESCRWION UNIT ESTIMATED UNIT ESTIMATED

NO. QUANTITY COST COST

1 MOBILIZATION/DEMOBILIZATION LS 1 15,000.00 $15,000.00
2 TRAFFIC CONTROL & BARRICADING LS 1 15,000.00 $15,000.00
3 3-WAY SIGNALIZATOIN AND POWER LS 1 125,000.00 $125,000.00
4 COMPLIANCE TESTING LS 1 2,500.00 $2,500.00
5 CONSTRUCTION STAKING LS 1 2,500.00 $2,500.00
6 PERMANENT SIGNING & STRIPING LS 1 $5,000.00 $5,000.00

SUB-TOTAL $165,000.00
PLANNING, ENG., INVISTIATION STUDIES @ 20% $33,000.00

CONTINGENCY @ 25% $49,500.00
NMGRT @ 8.3125% $20,573.44
PROJECT BUDGET $268,073.44
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DiscussionlAction Topic 9

Budget Adjustment for New Mexico Public Regulation
Commission Communication Grant

Chief Eric Babcock
Gallup Fire Department



____

CITY OF COUNCIL STAFF SUMMARY FORM

GALLUP MEETING DATE: November 22,2016

SUBJECT: Budget Adjustment for NM PRC Communication Grant
DEPT. OF ORIGIN: 7 November 2016
DATE SUBMITTED: 15 November 2016
SUBMITTED BY: Eric Babcock

Summary: The City of Gallup Fire Dept is requesting approval of PRC Grant Funds of $21,473 to be
placed in account 209-2541-422-46-20 for purchase of 40 EPIC 3 voice Amplifiers.
209-2541-422-46-20---$21,473

Fiscal Impact: ReviewedBy
Finance D art ent

Budget increase in fund 209-2541-422-46-20 of $21,473
These funds were generated by a NM Fire Fund Grant Award which was not anticipated.
The 20% match of $5,369.80 required by state will be paid out of existing and budgeted 209 fire funds.

Attachments:

NM Fire Marshall’s approval Letter to purchase “said equipment”
Fy17 NM Fire Protection Grant Awards
Scott Safety EPIC 3 Voice Amplifier description cover sheet
Artesia Fire Equipment, Inc Quotation for 43 Amplifier

Legal Review: Approved As To Form: -

,//‘ ,,f’4’ttorney

Recommendation:

Recommend approval to allow Gallup Fire Department to spend NM Fire Fund Grant on the Scott Face
Piece Amps



Approved for Submittal By:
CITY CLERK’S USE ONLY
COUNCIL ACTION TAKEN

Department Director
Resolution No.

__________

Continued To:

__________

Ordinance No.

_________

Referred To:

_________

Approved:

__________

Denied:

__________

“ ‘City Manager
Other:

________

File:

________



NEW MEXICO PUBLIC REGULATION COMMISSION

COMMISSIONERS
DISTRICT I KAREN L. MONTOYA, VICE CHAIR
DISTRICT 2 PATRICK H. LYONS
DISTRICT 3 VALERIA ESPThTOZA, CHAIR
DISTRICT 4 LiNDA LOYBJOY
DISTRICT 5 SANDY JONES

CHiEF OF STAFF
ERNEST I). ARCHULETA, P.E.

November 7, 2016

Patty Holland
City of Gallup Treasurer
P0 Box 1270
Gallup, NM 87305-1270

Ref: New Mexico Fire Protection Grant Council Award Notice

Dear Patty Holland:

STATE FIRE MARSHAL DIVISION
John C. Standefer, Fire Marshal

1120 Paseo De Peralta
P0 Box 1269

Santa Fe, New Mexico 87504
In State Only 1-800-244-6702

505-476-0174

Congratulations! Your grant application on behalf of the Gallup Fire Department for Communication item(s) has been
reviewed and an award has been granted.

Over 185 grant applications were submitted and over $28 million in needs were considered. The Gallup Fire Department has
met the minimum requirements and is clearly addressing a critical need affecting the ISO fire protection classification, A voucher
in the amount of $21,423.20 for the purchase of the approved project request is being processed and will be mailed to your office
for deposit.

The specifications for the equipment needs identified in the 2017 Grant application must be reviewed and approved by this office
before December 16, 2016 and prior to encumbering any hinds. The equipment purchased with this grant shall meet the
requirements of the latest Editions ofNFPA.

The deadline to encumber the money by contract with the vendor is May 15, 2017. If the bid amount exceeds the awarded amount
plus the 20% required matching amount, the additional cost shall be the responsibility of the local government. If the specified
equipment may be purchased for less than the grant amount plus the 20% matching amount, the remaining money shall be
returned to the grant fund. All equipment purchased with grant funds must be inspected by this office upon receipt and the
attached Project Close-Out Checklist completed and submitted immediately thereafter.

Failure to meet deadlines will result in the loss of funds. if you need additional time to complete your project, your request for an
extension must be made in writing, explaining the need for additional time. Grant recipients also need the Council’s written
permission to make changes to their projects. Project modifications must be requested in writing, and the modification shall not
significantly alter the original purpose of the approved application. Extension and modification requests are reviewed on a case-
by-case basis and ai’e not automatically granted.

If further information is required, please contact Vernon Muller, Deputy Fire Marshal; F ire Service Support Bureau at (505) 476-
0165.

Sincerely,

\c =-e
John C. Standefer
State Fire Marshal

xc: Chief
Board of County Commissioners

Sincerely,

Norma Jean Valdez
Grant Council Chairwoman

I 88S4ASKPRC
www. n mprc.state.n m us

Work C4’l.’ jr Yow!



SCOTT
SAFETY

EPIC 3 VOICE AMPLIFIER PIN 201 275-01
FOR USE WITH SCOTT RESPIRATORS USING

SCOTT FULL FACEPIECES EQUIPPED WITH VOICEMITTERS

© 2014 Scott Safety.
SCOTT, the SCOTT SAFETY Logo, Scott Health and Safety, EPIC 3, AV-2000, and AV-3000 ate
registered and/or unregistered marks of Scott Technologies, Inc. or its affiliates.

INSTALLATION AND OPERATION INSTRUCTIONS

FIGURE 1

WARNING
THE SCOTT EPIC 3 VOICE AMPLIFIER IS INTENDED TO BE USED WITH
SCOTT RESPIRATORS WHICH MAY SUPPORT HUMAN LIFE IN HAZARDOUS
ATMOSPHERES. FAILURE TO CAREFULLY READ, UNDERSTAND AND FOLLOW
THESE INSTRUCTIONS MAY RESULT IN SERIOUS INJURY OR DEATH.

Page 1 of 12 P/N 595263-01 Rev. E 04/14



Artesia Fire Equipment , Inc.
P0 Box 1367
1014 S. First St.
Artesia,NM 88210

Phone# 800-748-2076 Art. I 888-477-9055 AIb.

Late payment charges shall be paid on the unpaid balance due
at the rate of 1.5%/month as per NMSA 13-1-158.

Quotation
DATE Quote NO.

11/15/2016 17673REV

PRICES MAY CHANGE AFTER: 12/15/2016

NAME / ADDRESS

GALLUP, CITY OF
P.O. BOX 1270
GALLUP, NM 87305
ACCOUI1TS PAYABLE
(505) 863-1335

SHIPPING ADDRESS

GALLUP FIRE DEPARTMENT
ATTN: CHUY MORALES
jmorales@gallupnm.gov
(505) 726-5448 x 14414

ATTENTION:

CHUY MORALES

CUSTOMER REF. NO. REP FOB TERMS

GP DESTINATION Net 30

ITEM DESCRIPTION QTY EACH Availability TOTAL

SC-201275-OI SC-201275-01 SCOTT EPIC3 VOICE 43 405.00 17,415.00
AMPLIFIER

SC-201210-O1 SC-201210-01 -SCOTT OPEN COMM 43 26.00 1,118.00
BRACKET, RIGHT, FOR AV-3000 HT
FACEPIECE

SC-201210-02 SC-201210-02 SCOTT OPEN COMM 4 63.00 252.00
BRACKET, LEFT FOR AV-3000 HT
FACEPIECE

SC-201276-Ol SC-201276-01 SCOTT EPIC 3 RADIO 6 598.00 3,588.00
INTERFACE VOICE AMPLIFIER, OPEN
BRACKET CONFIGURATION

SC-201277-06 SC-201277-06 SCOTT EPIC 3 BLUETOOTH 6 745.00 4,470.00
LAPEL SPEAKER MICROPHONE, FOR USE
WITH MOTOROLA MOTOTRBO XPR
SERIES, APX SERIES RADIOS

QUOTE REVISED 11/15/2016 TO CHANGE
INCREASE QTY OF ITEM 1 & 2 AND ADD
ITEM 3

5% INSTATE RESIDENT PREFERENCE NO. L0305504208
TOTAL $26,843.00

SIGNA TURE



Discussion/Action Topic JO

Allison Bridge Reconstruction Contract Award

Stan Henderson, Public Works Director



CITY OF GALLUP

COUNCIL STAFF SUMMARY FORM

MEETING DATE: 22 November 2016

SUBJECT: Allison Bridge Reconstruction Contract Award

DEPT. OF ORIGIN: Public Works/City Engineering

DATE SUBMITTED: 16 November2016

SUBMITTED BY: Stanley Henderson, Public Works Director

Summary: Subject project will replace the existing bridge over the Puerco River on Allison

Road. It is the first phase of planned improvements to the Allison Corridor which will ultimately

include a new 1-40 interchange and Highway 66/railroad overpass.

Engineer of record is Bohannan Huston of Albuquerque, NM. Construction administration and

quality assurance is also Bohannan Huston. Time for completion is 210 calendar days.

City Staff opened construction bids on 31 October 2016. There were three bidders:

FNF AUI El Terrero Engineer’s
Construction Construction Estimate

Base Bid $4,631,084.78 $4,810,673.81 $5,039,290.30 $4,221,312.70

NMGRT $384,958.92 $399,887.26 $418,891.01 $350,896.62

Total $5,016,043.70 $5,210,561.07 $5,458,181.31 $4,572,209.32

See attachment (1) for the bid tabs. Engineer’s award recommendation and construction estimate is
provided as attachment (2).

Fiscal Impact: Reviewed

See attachment (3) for the latest project budget. Money has been previously budgeted by the City
Council in its 2016-2017 Community Improvement Plan for this project, but the funding is not sufficient
for the project in its entirety. Bids broke the project budget by $1.4M.

After review, Staff believes that there is no appreciable advantage to readvertising the project for bids
again, and State funding may be jeopardized by delay. Accordingly, Staff proposes the following budget
transfers for the City Council’s consideration and approval:

Fund 216 Gas Tax $1,088,000.00 Transfer Fr Gas Tax Reserves

Transfer Fr 2016-2017 East Nizhoni Blvd
LI 399-1530-496.48-80 $200,000.00 Reconstruction Prj. Defer project into a

future budget year.
Transfer Fr 2016-2017 Ridgecrest Ave

LI 216-1534-454.48-81 $115,000.00 Repavement Prj. Defer project into a
future budget year.

Page 1 of2



Attachments: (1) Bid Tabs of 31 October 2016
(2) BHI’s Ltr of 10 November 2016
(3) Estimated Project Budget of 16 November 2016

Legal Review

Recommendation: City Staff considers FNF Construction to be the “responsive low bidder,” and their
bid to be a “fair and reasonable” price. Staff recommends award of the City’s construction contract in
the amount of $$5,016,043.70 including NMGRT to ENF Construction.

Further, Staff recommends approval of the City budget transfers and Community Improvement Plan
project deferments as described above:

CITY CLERK’S USE ONLY
Approved For Su,mittaI By: COUNCIL ACTION TAKEN

Resolution No.: Continued To:
Dc artment Directof

— Ordinance No.: Referred To:
r/

City Macige/ Approved: Denied:

Other: File No.:

z7

Page 2 of 2
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Bohannan J Huston 7500 Jeffer
Albuquerque, NM

87109-4335

www.bhinc.com

voice: 505.823.1000
November 9, 2016 facsimile: 505.798.7988

toll free: 800.877.5332

Stanley Henderson
Public Works Director
City of Gallup
PC Box 1270
Gallup, NM 87305

Re: Allison Road Rio Puerco Bridge Replacement Project
Formal Bid No. 1625

Dear Mr. Henderson:

Bids were opened for the above-referenced project on October 31, 2016, at 2:00 p.m. The
following is a summary of the bids received that includes the engineer’s estimate of probable
cost.

Contractor Bid

Engineer’s Estimate of Probable Cost $4 221 312 70Using D. 0. T. Prices
*FNF Construction, Inc. $4,631,084.78

AUI Inc. $4,810,673.81
El Tetrero Construction LLC $5,039,290.30

*Corrected Amount

The enclosed Tabulation of Bids, which includes the Engineer’s Estimate of Probable Cost
Using D.O.T. Prices, is provided for your review.

There was an error in one of the three bids received. The bid provided by FNF
Construction, Inc. contained a multiplication error in Item No. 518074 — Prestressed
Concrete Member Type 72-Modified. FNF multiplied 1504 Lin Ft. times $316.05 for a total
of $476,016.00. The correct total for this line item is $475,339.20, with a difference of
-$676.80.

The apparent low bidder for the project is FNF Construction, Inc. We have reviewed the
documents, as follows:

a The Bid Proposal was signed by Martin Ramirez, Vice President, Project Sponsor.

• FNF Construction, Inc. is a licensed contractor in the State of New Mexico,
License No. 27218, License Classifications GA-98 and GF-98.
We have verified this information with PSI License Management
(http://public.psiexams.com/search.isp). Engineering A

Spatial Data A

Advanced Technologies 4
P:2O 1601 23Construction\Bid DocumentsRecommendation of Award.docx .,L k,—( (3 ‘



Stanley Henderson
City of Gallup
November 9, 2016
Page 2

The NM Department of Workforce Solutions listed a Registration No. of
03047420140711 for FNF Construction, Inc. (https:Ilwww.dws.state.nm.us/pwaa).

Along with the signed Bid Proposal form, FNF Construction, Inc. submitted the following:

Bid Bond in the amount of 5% of the total Bid with Power of Attorney. The surety for
the Bid Bond is Liberty Mutual Insurance Company who is listed on Federal Circular
570 and licensed to do business in the State of New Mexico. We have verified this
information with the U. S. Department of the Treasury’s Listing of Sureties Approved
to Conduct Business in the State of New Mexico
(www.fiscal .treasury.qov/fsreports/ref/ref/suretyBnd/c570 a-z. htm).

• Bidders Qualification Statement

• Certificate of Contractor Registration (NM Department of Workforce Solutions)

• New Mexico Taxation and Revenue Department Registration Certificate

New Mexico Resident Contractor Certificate

New Mexico Department of Transportation Affidavit of Bidder

• New Mexico Department of Transportation Non-Debarment Certification

• New Mexico Department of Transportation Pay Equity Reporting Acknowledgement

• New Mexico Department of Transportation Disadvantaged Business Enterprise
(DEE) Goal Form

Based on the information before us, FNF Construction, Inc. has submitted the lowest
responsive bid.

We therefore recommend that the contract be awarded to FNF Construction, Inc. for the
Base Bid total of $4,631,084.78, not including NM Gross Receipts Tax.

MAS/cdb
Enclosure

cc: Jeanette Walter, Bohannan Huston, Inc. (w/encl.)
Dave Perko, Bohannan Huston, Inc. (w/encl.)

Si

Matthew A. Santistevan, PE
Senior Vice President
Construction Engineering

P:2O1 601 23ConstructionBid DocumentsRecommendahon of Award.docx
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ALLISON ROAD BRIDGE RECONSTRUCTION PRJ

Estimated Project Budget

. . . Estimated
Line Item Description Weight SubTotals Comments

Amounts

PROJECT REVENUE $ 6,069,521.76

City General Funds

PW/CE 1014532-474-45.30. $ 16,521.76
For Federal property acquisition documentation

costs.

Cooperative Educational Services 1.00%

Fiscal Agency Costs Required Expense By NMDFA. 4.00%

City Enterprise Funds

City Bond Funds

Legislative Funding

— 2014 Legislative Funding $ 150,000.00 #14-2077

2015 Legislative Funding $ 2,250,000.00 #15-0137

2015 Legislative Funding $ 650,000.00 #15-0806

— 2015 Legislative Funding $ 1,600,000.00 #15-0807

Other Public Funding

Fund 216 Gas Tax $ 1,088,000.00 Transfer Fr Gas Tax Reserves

LI 399-1530-496.48-80 $ 200,000.00
Transfer Fr 2016-2017 East Nizoni Blvd

Reconstruction

LI 216-1534-454.48-81 $ 115,000.00
Transfer Fr 2016-2017 Ridgecrest Ave

Repavement

Private Sector Funding

PROJECT EXPENDITURES

Project Planning - 0.3293% $ 16,521.76

. .. Corridor study per previous contract work via
Feasibility Study $ -

NM DOT.

Property Acquisition $ 15,413.89 Ref BHI proposal dtd 07/27/15.

= Parcel 4-1 $ - Gallup Land Partners ROW Donation

= Parcel 4-TCP-1 $ - Gallup Land Partners

= Parcel 4-TCP-2 $ - City Of Gallup, NM

= Parcel 4-TCP-3 $ - City Of Gallup, NM

— NM Gross Receipt Tax 7.1875% $ 1,107.87

Cooperative Educational Services
0.0000% $ -

SIOH

Project Development 3.7337% $ 187,309.81

Independent Cost Estimate

. 90% design per previous contract work via
A/E Design Proposal $ -

NM DOT.

A/E Design Changes

B = Final Roadway Design $ 22,38L04 Ref BHI proposal dtd 06/02/15.
B = Final Bridge Design $ 31,552.24 Ref BHI proposal dtd 06/02/15.
B = Final Scour Protection Design $ 28,331.98 Ref BHI proposal dtd 06/02/15.

B = Contract Documents $ 5,496.20 Ref BHI proposal dtd 06/02/15.

Project Certifications

B = Routine Certifications $ 9,955.28 Ref BHI proposal dtd 06/02/15.

B = Environmental Re-evaluation $ 37,313.02 Ref BHI proposal dtd 06/02/15.

2 = Additional Site Assessment $ 3,283.63 Ref BHI proposal dtd 03/09/16.

B = Right-Of-Way Maps $ 36,436.29 Ref BHI proposal dtd 06/02/15.
Special Reports

Public Participation/Input_______

Material Submittal Review

NM Gross Receipt Tax 7.1875% $ 12,560.13

Cooperative Educational Services
0.0000% $ -

SIOH

Project Delivery 9.5961% $ 481,417.18

Independent Cost Estimate $438,805.92 —

11/16/2016 08:35



ALLISON ROAD BRIDGE RECONSTRUCTION PRJ

Estimated Project Budget

Contract/Grant Administration $ 94,655.12 Ref BHIs proposal dtd 03/09/16.

B Bid Assistance $ 14,282.20 Ref BHI’s proposal dtd 03/09/16.

B — Quality Assurance Inspection $ 310,012.68 Ref BHIs proposal dtd 03/09/16.

B Quality Assurance Material Testing $ 19,855.92 Ref BRIs proposal dtd 03/09/16.

Independent Assurance Material
$ 6,135.52 Ref AMEC proposal dtd 06/25/15.

Testing

— NM Gross Receipt Tax 8.31 36,475.74

Cooperative Educational Services
0.0000% $ -

51011

Construction 100.0000% $ 5,016,776.76 $4,631,761.58
Base Bid $ 4,631,761.58 FNF’s Bid_Of 10/31/16.

— Bid Additives None
— NM Gross Receipt Tax 8.3125% $ 385,015.18

Cooperative Educational Services
0.0000% $ -

SIOH

Construction Changes 0.0000% $ -

1

2

— NM Gross Receipt Tax 8.3125% $ -

Cooperative Educational Services
0.0000% $ -

SlOH

Incidental Costs 5.5000% $ 266,496.24 $ 266,496.24

— Total Estimated Project Costs $ 5,968,521.76

Fiscal Agency Costs 0.1196% $ 150,000.00 $ SIOH 4.00%

— Utility Relocation 1.8936% $ 95,000.00 $ 95,000.00 Continental Divide Electric COOP

Grand Total Estimated Costs $ 6,069,521.76

PROJECT BAlANCE $ (0.00)1

123 Soft Number(EStimate)

123 Hard Number (P0 or Contract)

COST RECAP

Indirect Costs 3.5747% $ - $ 203,831.58

= Project Planning 0.2898% $ 16,521.76 Architect/Engineer

= Project Development 3.2850% $ 187,309.81 Architect/Engineer

Direct Costs 96.4253% $ 5,498,193.94

= Project Delivery 8.4429% $ 481,417.18 Architect/Engineer

= Construction Award 87.9824% $ 5,016,776.76 Construction Contractor

= Constrction Changes
--________ $ - Construction Contractor

Total Project Costs 100.0000% $ 5,702,025,52
= Incidental Costs $ 266,496.24

= Agency $ 6,000.00

= Utility Relocation $ 95,000.00

L
CHECKSUM

Professional Services 12.0176% $ 685,248.76

Construction Services 87.9824% $ 5,016,776.76

100.0000%: $ 5,702k025.52 CHECKSUM —

11/16/2016 08:35



Discussion/Action Topic I I

Oliva Park On Baslljo Drive Construction Contract Award

Stan Henderson, Public Works Director



CITY OF GALLUP
COUNCIL STAFF SUMMARY FORM

MEETING DATE: 22 November 2016

SUBJECT: Oliva Park On Basilio Drive Construction Contract Award
DEPT. OF ORIGIN: Public Works/City Engineering

DATE SUBMITTED: 16 November 2016
SUBMITTED BY: Stanley Henderson, Public Works Director

Summary: Subject project will construct a new park for the Red Rock Mobile Home Park
neighborhood. Park will consist of a basketball court, playground equipment, and picnic areas.

Architect of record is Huitt-Zollars of Albuquerque, NM. Construction administration and

quality assurance is also Huitt-Zolars. Time for completion is 120 calendar days.

City Staff opened construction bids on 11 October 2016. There were two bidders:

Longhorn Murphy Engineer’s
Construction Builders Estimate

Services

Base Bid $303,400.00 $338,500.00

Bid Alternative $7,200.00 $1,500.00

NMGRT $25,818.63 $28,262.50

Total $336,418.63 $368,262.50 $256,064.00

See attachment (1) for the bid tabs. Architect’s award recommendation is provided as attachjnent (2).
Architect’s estimate is provided as attachment (3). /

FinanJepartment

See attachment (4) for the latest project budget. Money has been previously budgeted by the City
Council in its 2016-2017 Community Improvement Plan for this project, but the funding is not sufficient
for the project in its entirety. Bids broke the project budget by $150K.

After review, Staff believes that there is no appreciable advantage to readvertising the project for bids
again, and State funding may be jeopardized by delay. Accordingly, Staff proposes the following budget
transfer for the City Council’s consideration and approval:

LI 101-1025-411.44-30 $150,000.00
Transfer Fr 2015-2016 Sidewalk Participation

I Program.

Fiscal Impact: Reviewed By: “ f1 tii1.4—

Page 1 of2



Attachments: (1) Bid Tabs of 11 October 2016
(2) HZI’s Ltr of 16 November 2016
(3) HZI’s Estimate of 24 October 2016

/

(4) Estimated Project Budget of 16 November 2016

/ //Z/7
Legal Review Approved As To Form:

7

Recommendation: City Staff considers Longhorn Construction Services to be the “responsive low
bidder,” and their bid to be a “fair and reasonable” price. Staff recommends award of the City’s
construction contract in the amount of $336,418.63 including NMGRT to Longhorn Construction
Services including base bid plus bid alternative.

Further, Staff recommends approval of the City budget transfers and Community Improvement Plan
project reductions as described above.

CITY CLERK’S USE ONLY
Approved For cubmittal By: COUNCIL ACTION TAKEN

v/ft
/t9-_-’ Resolution No.: Continued To:

Dep ment Director
Ordinance No.: Referred To:

—6 anageY Approved: Denied:

Other: File No.:

Page 2 of 2
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iurFr—fc)f iI

_____

HUIU-ZOCLARS. INC. 6501 AmerIcas Pkwy. NE SuIte 550 r Albuquerque. NM 87110-8154 i 505.883.8114 phone i 505883.5022 fax • hultt-zoHors.com

November 16, 2016

Frances Rodriguez, CPPB Purchasing Director
City of Gallup
110 Aztec Ave.
Gallup, NM 87301

Subject: Construction for Oliva Park at Basilio Drive Award Recommendation

Dear Ms. Rodriguez:

Construction bids for Bid No. 1621 for the referenced subject were opened at 2:00 p.m. on October 11, 2016. All bids
received were reviewed and evaluated to determine if each bid was complete and responsive. The results of the bid
evaluation show that all two (2) bidders complied with the bidding requirements set forth in the Contract Documents. A
summary of the bid tabulation provided by your department is enclosed. The apparent lowest and responsive bidder did
not meet the Owner’s original construction budget, however additional funding was procured to meet the bid amount
plus the additive alternate from Longhorn Construction Services, Inc. of $336, 418.63 (including NMGRT).

Longhorn Construction Services Inc. is an active contractor in the State of New Mexico and possesses contractor
License No. 34301 with a classification of GB98. This information was confirmed with the New Mexico Construction
Industries Commission (see attached).

Longhorn Construction Services Inc. Bid Bond is issued by North American Specialty Insurance Company with their
principal office in Manchester, New Hampshire, and is listed on the Department of Treasury’s list of Approved Sureties
(Federal Circular 570).

Therefore, I recommend that the city of Gallup approve the bid and award the contract to the Longhorn Construction

Joe Gallegos, MA, LEED AP BD+C
Vice President
Huitt-Zollars, Inc.

Cc: Stanley Henderson, Executive Director, Public Works, City of Gallup
file

Services, Inc.
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Home Paae

Company Details

Company Name

Phone Number

Issue Date

Volume

Address

9208 LONA LANE NE

City

State

QP Details

.icense ivianagernent

New Mexico E-Services for Contractor Licensing

LONGHORN CONSTRUCTION

SERVICES, INC.
License Number

5058581360 License Status

05/12/1992 Expiry Date

$1000000.00 +

ALBUQUERQUE

NM

34301

Active

05/31/2019

Name

JAMES W LEWIS

JAMES W LEWIS

JAMES W LEWIS

SAMUEL DONILIO ROMERO

, t.q.

Zip Code 87111

A
Certificate No Classificat L Attach Date Status

25231497 GB98 05/04/1998 Attached

350263 GFO5 12/1 2/2006 Attached

350264 GAOl 12/1212006 Attached

364688 GB98 03/03/2010 Attached

-

-

Copyright 2000-2016 PSI. ALL RIGHTS RESERVED.Version 2.6.0.6



Estimate of Probable Construction Cost
Oliva Park at Basilio Drive

Gallup, New Mexico

Final Opinion of Probable Cost

October 24, 2016

(3)

z

AGE QUANTITY UNITS $IUNIT TOTAL

Base Bid

Site Work /Drainage Improvements

Earthwork

Concrete Demolition

4” Concrete Paving - Sidewalk

6” x 6” Perimeter Concrete Mow Curb

6” Wide by 12” deep Play ground perimeter curb

Vehicle Parking Lot
Asphalt paving

24” Curb & Gutter

Stripping

Wheel Stops

ADA Access Compliance
Curb Ramps

4” Concrete Access

Accessible Path (Crusher Fines)

ADA Symbol

ADA Sign

Playground Equipment
GT - Owner’s Kit

Structure

GI - Single Tower Challenge Structure
GT - Somerset Structure

Swing Set
GT - Double Bay Singie Post Swing

GT - Enclosed Tot Seat

Gt - Adaptive Swing Seat w/ chain

Gt - Adaptive Swing safety belt

Gt - Belt Swing Seat

Free standing

GT-Mini toad Stool

GT - Balance Beam Straight

GT - Whirlwind Seat

PP - Horse Bouncer

Basketball Courts

4” Concrete platform

GT - Gooseneck hoops

GT - Toss N’ Score hoops varied heights

Park Accessories

250

523
114

320
311

2851
315

170

6

4

81

4,300

1

1

1

1

I

1

1

1

1

2

4

1

1
2

4000

2
3

CY
SF
SF
LF

LF

SF

LF

LF

EA

EA
SF

SF

EA
EA

EA
EA

EA
EA
EA
EA
EA

EA
EA
EA
EA

SF
EA

EA

$ 43.00 $ 10,750

$ 5.00 $ 2,615

$ 10.00 $ 1,140

$ 12.00 $ 3,840

$ 16.00 $ 4,976

$ 3.25 $ 9,266

$ 22.00 $ 6,930

$ 0.95 $ 162

$ 32.50 $ 195

$ 1,500.00 $ 6,000

$ 7.50 $ 608

$ 2.25 $ 9,675

$ 500.00 $ 500

$ 400.00 $ 400

$ 50.00 $ 50

$ 11,266.00 $ 11,266

$ 19,850.00 $ 11,910

$ 1,517.00 $ 1,517

$ 270.00 $ 270

$ 309.00 $ 309

$ 111.00 $ 111

$ 217.00 $ 434

$ 221.00 $ 884

$ 338.00 $ 338

$ 617.00 $ 617

$ 776.00 $ 1,552

$ 7.50 $ 30,000

$ 951.00 $ 1,902

$ 658.00 $ 1,974

5-12

2-12

2-12

2-5

5-12

5-12

5-12

2-12

2-12

2-12

2-5



GT - Tables ADA accessible 3 EA $ 1,597.00 $ 4,791
GT-Charcoal Grill 3 EA $ 201.00 $ 603
GT - Trash receptacles 5 EA $ 556.00 $ 2,780
GT - Bench w/out back 3 EA $ 268.00 $ 804
GT - Loop bike rack for 9 bicycles 1 EA $ 263.00 $ 263
GT - Play Ground 2-12 Signage 1 EA $ 1,057.00

Park Lighting
Utility Extensions 1 LS $ 1,500.00 $ 1,500
Light fixtures 5 EA $ 1,500.00 $ 7,500

Decorative Fencing
12’ high chain link fence 229 LF $ 30.00 $ 6,870
7’ high gate 1 EA $ 90.00 $ 90
4’ high chain link fence 108 LF $ 25.00 $ 2,700
2 high 3/8” thick park letters 9 EA $ 207.00 $ 1,863

Landscaping
Gravel 1 (gray) 942 SF $ 2.25 $ 2,120
Gravel 2 (brown) 2330 SF $ 2.25 $ 5,243
Wood Fiber Mulch 3904 SF $ 1.41
Trees 4 EA $ 375.00 $ 1,500
Shrub 6 EA $ 85.00 $ 510

Shelter

Concrete Footing $
10 Columns $
2x6 Beams $ -

2x4 Beams $ -

Metal Deck $ -

Surface Paint $ -

5’ wrought Iron Fence

4x4 Posts at 10 0.C. 69 EA $
lxi 10 ‘Panels 66 EA $
Total LF in project 484 LF $ -

SUBTOTAL $ 159,326

Play Equipment Freight $ 7,017 I
General Conditions

30.0 % Labor $ 47,798
8.0 % General Requirements $ 12,746
8.0 % General Contractor OH&P $ 12,746
2.0 % Performance & Payment Bond $ 3,187
8.3125 % NMGRT $ 13,244



8700 E. Vista Bonita Dr
Suite #188
Scottsdale, AZ 85255 QUOTE

#62043480-315-9103 PH

AFLAYcORE 800-235-2440 Toll Free
480-315-9991 FX 05/27/2016

OLIVA PARK REVISION 2

CITY OF GALLUP Project #: P53491
Attn: CARLOS DE ANDA Ship To Zip: 87301
110 WEST AZTEC AVE.
GALLUP, NM 87305
Phone: 505-883-8114
cdeanda@huift-zollars. corn

Quantity Part ft I )escription Un it Price A mount

178749 Game Time - Owner’s Kit $50.00 $50.00
RDU Game Time - CUSTOM PT UNIT $19,324.00 $19,324.00

(2) 12025 -- 3 1/2’ Uprt Ass’Y Alum 10’
(10) 12026-- 3 1/2” Uprt Ass’Y Mum 11’ p rite
(3) 12027 -- 3 1/2” Uprt Ass’Y Alum 12’
(1) 12215--CrunchBarPrñne Time
(1) 12219--StHorizLoopLadderAtth
(1) 12221 -- 90 Deg Horiz Loop Attach
(3) 18200-- 36” SqPunched Deck P/T 1.3125
(1) 18201 -- 36” Tn Punched Deck PiT
(1) 18319 -- Single Steering Wheel
(2) 19001 -- Entry Way
(1) 19004 -- Transfer System w/Barrier (1’
Rise)
(1) 19096 -- Schooner (4’-6” & 5’)
(1) 19123 -- Straight Zip Slide (4’)
(1) 19125 — Wave Zip Slide (6’)
(1) 19134 — Climbing Pole (6’)
(1) 19247 -- How Tall Am I
(1) 19253 -- Scramble Up (3’6” & 4’)
(1) 19285 -- Transfer Platform wI Guardrail 3’
(1) 19323 -- Double Swerve Slide

1 8533 Game Time - Single Tower Challenge $11,266.00 $11,266.00
j..2 564 Game Time --(urved-Balauce Beam 4626:00 $.I252:06

4 6141 Game Time - Mini Pod Toad Stool $221.00 $884.00
1 6143 Game Time - Whirlwind Seat Straight (F/S) $617.00 $617.00
1 81751 Game Time - Single Post Swing, Two Bay $1,517.00 $1,517.00
1 8531 Game Time - Adaptive Swing w/Chain $309.00 $309.00
1 17247 Game Time - Adaptive Swing Safety Belt $111.00 $111.00

$696 Game Time - End Seat 3 112”(8696) $270.00 $270.00
2 8910 Game Time - Belt Seat 3 1/2’Od(8910) $217.00 $434.00
3 9847 Game Time - 8’ Toss’N Score WlNumbers $658.00 $1,974.00
2 203SS Game Time -4 GooselDbl Wh Alum $951.00 $1,902.00

Page 1 of3



$700 I. Vista Bonita Dr
Suite #188 QUOTEme) Scottsdale, AZ $5255 #62043480-315-9103 PH
800-235-2440 Toll FreeA Ccpan
480-315-9991 FX 05/27/2016

OLIVA PARK REVISION 2

Quantity Part II I)cseription mu Pricc Amount

3 28003 Game Time - 6’ P/S Bench W/O Back $268.00 +268.00 4
Inground

28009 GameT.iin_4LP/&43ench-WBaek-higround S-523:00 1+046:00
I 7700 Game Time - 9 Position Loop Bike Rack $263.00 -$526.00

. 2 (t.,:5

3 51 Game Time - Economy Stove Permanent $201.00 $603.00
5 28027 Game Time - Receptacle W/Flat Top S/M $556.00 $2,780.00
3 28021 Game Time - P/S food Court Table S/M $1,597.00 $4,791.00

—1 -EWf hnpax-ENG-WOODF1BER42° $5,720.00 $5,720.00 c.
DLiPTW405Sf CCLX

UNLOADING, STORAGE AND INSTALLATION BY OTHERS SubTotal: $55,644.00-
Tax: $2,851.76

Freight: $7,016.18
Total Amount: $655l-19+

THIS QUOTATION IS SUBJECT TO POLICES IN THE CURRENT GAMETIME PARK AND PLAYGROUND CATALOG AND THE
FOLLOWING TERMS AND CONDITIONS. OUR QUOTATION IS BASED ON SHIPMENT OF ALL ITEM S AT ONE TIME TO A
SINGLE DESTINATION, UNLESS NOTED, AND CHANGES ARE SUBJECT TO PRICE ADJUSTMENT. PURCHASES IN EXCESS OF
$1,000.00 TO BE SUPPORTED BY YOUR WRITTEN PURCHASE ORDER MADE OUT TO GAMETIME, C/O Triple M Recreation.

Pricing: f.o.b. factoiy, firm for 30 days from date of quotation.

Payment terms: net 30 days for tax supported governmental agencies. A 1.5% per month finance charge will be imposed on all past due accounts.
Equipment shall be invoiced separately from other services and shall be payable in advance of those services and project completion. Retainage
not accepted.

Shipment: order shall ship within 30-45 days after GameTime’s receipt and acceptance ofyour purchase order, color selections, approved
submittals, and receipt of deposit, if required.

freight charges: Allowed & prepaid

Quote prepared by: Robert Villarreal

Exclusions: unless specificaHy included, this quotation excludes all bonds, site work and landscaping; removal of existing equipment;
acceptance of equipment and off-loading; storage of goods prior to Installation; equipment assembly and Installation; safety surfacing;
borders and drainage provisions.

Page 2 of 3



Date: Jul 12, 2016 Quote: RESNI6-52540-l fuote
Page 1/1

Resource Lighting - North

RESO U RCE LIGHTING Aibuquer’ueNM 87102
Phone: (505) 344-2944
Fax: (505) 344-4425
From: Cone Costa

Project OLIVIA PARK Quoter Ph:

RESN 16-52540-1
email: corierginm.com

To: For
Bid Date Jul 12, 2016
Expires Aug 11,2016

QTY Type MFG Part
ORIGINAL LAYOUT

2 Si CREE OSQ-A-NM-3ME-A-40K-UL-FINISH
OSQ NM 3M A 40K UL BK

2 S2 CREE OSQ-A-NM-4ME-A-40K-UL-FINISH
OSQ NM 4M A 40K UL BK

I S3 CREE OSQ-A-NM-5ME-A-40K-UL-FINISH
OSQ NM 5M A 40K UL ST

Total for: ORIGINAL LAYOUT $3,645.00

ALTERNATE LAYOUT
1 SI CREE OSQ-A-NM-3ME-A-40K-UL-FINISH

OSQ NM 3M A 40K UL BK
4 S2 CREE OSQ-A-NM-4ME-A-40K-UL-FINISH

OSQ NM 4M A 40K UL BK
2 S3 CREE OSQ-A-NM-5ME-A-40K-UL-FINISH

OSQ NM 5M A 40K UL BT
Total for: ALTERNATE LAYOUT $5,103.00

Total: $8,748.00

Terms and conditions of sale:
Quoted per manufacturer’s published terms and conditions.
Unless otherwise noted quoted per standard painted finish.
Anchor bolts and or templates shipped ahead are plus freight.
Quoted per one release per manufacturer.
Spare lamps, lens and ballast not included unless other wise noted.
Any changes will have to be requoted.
**PLEASE REFERENCE QUOTE NUMBER ON ALL ORDERS.**

Resource Lighting Inc 510 Kinley NE Albuquerque, NM 87102 Cone Costa Page 1/1



OLIVA PARK AT BASILIO DRIVE CONSTRUCTION PRJ

Estimated Project Budget

Line Item Descption SubTots Comments
Amounts

PRO ECT REVENUE $ 386,522.00

City General Funds $ 56,522.00 Cnclr L Discretionary 101-1025-411.??-??

Cty Enterprise Funds $ 20,000.00 Cnclr L Discretionary 202-1525-474??-??

City Bond Funds

Legislative Funding

2015 Legislature $ 60,000.00 CP 15-0806

‘ :2015 Legislature $ 100,000.00 CP 15-0807
Fiscal Agency Costs Required Expense By NMDFA. —*00
Other Public Funding

LI 101-1025-411.-30 $ 150 000.00
— Transfer Fr —

: 2015-2016 Sidewalk Participation Program

ivate Sector Funding

zz**zz..
PROJECT EXPENDITURES

Project Planning 0.O000% $ -

Feasibility Study

Property Acquisition

NM Gross ReceiptTax 7.1875% $ -

Cooperative Educational Services
0.0000% $ -

Project Development 6.3723% $ 21,437.50
Independent Cost Estimate

— A/E Design Proposal $ 17,000.00 HZI’s proposal dtd 02/26/16.
AlE Design Changes

Project Certifications

Special Reports $ 3,000.00
HZI’s proposal dtd 02/29/16.

Topographical survey.
Public Participation/Input

Material Submittal Review
— NM Gross Receipt Tax 7.1875% $ 1,437.50

Cooperative Educational Services
0.0000% $ -

Project Delivery 1.8416% $ 6,195.48 $5,720.00
Independent Cost Estimate

— Contract/Grant Administration $ 1,540.00 HZIs e-mail 10-24-16 16:39.
Bid Assistance

— OA Inspections $ 3,520.00 HZI’s e-mail 10-24-16 16:39.
QA Material Testing

IA Material Testing

Material Submittal Review $ 660.00 HZI’s e-mail 10-24-16 16:39.
NM Gross Receipt Tax 8.3125% $ 475.48 HZI’s e-mail 10-24-16 16:39.
Cooperative Educational Services

0.0000% $ -

Construction 100.0000% $ 336,418.63 $310,600.00
Base Bid

1 Park Construction $ 303,400.00 Longhorn Construction Bid 10/11/16
Bid Additives

1 Dual Head Site Lighting $ 7,200.00 Longhorn Construction Bid 10/11/16
NM Gross Receipt Tax 8.3125%: $ 25,818.63

Cooperative Educational Services
0.0000% $

- ] [
Construction Changes

_____________________ _____________

11/16/2016 15:00



OLIVA PARK AT BASILIO DRIVE CONSTRUCTION PRJ

Estimated Project Budget

COST RECAP

Indirect Costs

I Project Planning

I Project Development

5.8886%

0.0000%

5.8886%

94.1114%

1.7018%

92.4096%

100.0000%

21,437.50

6,195.48

336,418.63

16,070.40

386,522.00

27,632.98

336,418.63

364,051.60

$ 21,437.50

$ 342,614.10

364,051.60

Architect/Engineer

Architect/Engineer

Architect/Engineer

:NM Gross Receipt Tax 8.3125%! $ - - —-

Cooperative Educational Services
00000% $ -

Incidental Costs 5.0000% $ 16,070.40 $ 16,070.40

Total Estimated Costs $ 380,122.00
Fiscal Agency Costs 1.9024% $ 160,000.00 $ 6,400.00 NWCOG Fiscal Agent SIOH 4.00%

Grand Total Estimated Costs - $ 386,522.00

PROJECT BALANCE ----C--
:[____

$
-

123 Soft Number (Estimate)

123; Hard Number(POorContract)

FUNDING RECAP

City Funding 32.3530% $ 76,522.00

State Funding 67.6470% $ 160,000.00

100.0000%I $ 236,522.00

Direct Costs

Project Delivery

To

Prc

Construction Award

Construction Changes

al Project Costs

Incidental Costs
Fiscal Agency Costs

fessional Services

Construction Services

7.5904%

92.4096%

100.0000%

6,400.00

$

CHECKSUM

CHECKSUM

Construction Contractor

Construction Contractor

11/16/2016 15:00



Discussion/Action Topic 12

Skate Board Park Construction Contract Award

Stan Henderson, Public Works Director



CITY OF GALLUP
COUNCIL STAFF SUMMARY FORM

MEETING DATE: 22 November 2016

SUBJECT: Skate Board Park Construction Contract Award
DEPT. OF ORIGIN: Public Works/City Engineering
DATE SUBMITTED: 16 November 2016
SUBMITTED BY: Stanley Henderson, Public Works Director

Summary: Subject project will construct a new skate board park. This park will replace the
existing park that will be demolished for the reconstruction of Lincoln Elementary School by
GM CSD.

Architect of record is MWRM Landscape Architects of Albuquerque, NM. Construction
administration and quality assurance is also MWRM Landscape Architects. Time for
completion is 120 calendar days.

City Staff opened construction bids on 8 November 2016. There were four bidders:

H.O. Longhorn Winter’s Desert Utility & Engineer’s
construction construction construction Paving Estimate

Services

Base Bid $530,061.97 $531,262.90 $545,678.15 $636,000.00 $359,201.35

Testing
$2,000.00 $8,000.00 $8,000.00 $8,000.00 $8,000.00

Allowance

NMGRT $44,726.40 $44,826.73 $46,024.50 $53,532.50 $30,523.61

Total $582,788.37 $584,095.63 $599,702.65 $697,532.50 $397,724.96

See attachment (1) for the bid tabs. Architect’s award recommendation is provided as attachment (2).
Architect’s estimate is provided as attachment (3).

Fiscal Impact: Reviewed B’: - I I
tu1A (1 t-J4/

Finanç Department

See attachment (4) for the latest project budget. Money has been previously budgeted by the City
Council in its 2016-2017 Community Improvement Plan for this project, but the funding is not sufficient
for the project in its entirety. Bids broke the project budget by $183K.

After review, Staff believes that there is no appreciable advantage to readvertising the project for bids
again, and State funding may be jeopardized by delay. Accordingly, Staff proposes the following budget
transfer for the City Council’s consideration and approval:

Page 1 of2



LI 101-1025-411.44-30
Transfer Fr 2015-2016 Sidewalk Participation
Program.

PW 0927 $50,000.00
Close Out Balance Transfer From
Storm Drainage Plan.

PW 1020 $33,869.00
Close Out Balance Transfer From

Hospital & College Dr Reconstruction Prj.

Attachments: (1) Bid Tabs of 8 November 2016

(2) MRWM’s Ltr of 10 November 2016
(3) MRWM’s Estimate of 27 October 2016
(4) Estimated Project Budget of 16 November 2016

Legal Review Approved As To Forrn:/ 4/’%/

/

/,

/

Recommendation: City Staff considers H.O. Construction to be the “responsive low bidder,” and their

bid to be a “fair and reasonable” price. Staff recommends award of the City’s construction contract in

the amount of $582,788.37 including NMGRT to H.O. Construction including base bid plus bid

alternative.

Further, Staff recommends approval of the City budget transfers and Community Improvement Plan

project reductions as described above.

CITY CLERK’S USE ONLY
Approved For Submittal By: COUNCIL ACTION TAKEN

v(
Resolution No.: Continued To:

D artment Director
Ordinance No.: Referred To:

Manager Approved: Denied:

Other: File No.:

Page 2 of 2
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MRWM
November 10, 2016 LANDSCAPE ARCHITECTS

Mr. Stanley Henderson
Public Works Director
City of Gallup
1 10 West Aztec Avenue
Gallup, NM 87301

Re: Gallup Skatepark
Formal Bid No. 1624

Dear Mr. Henderson:

Bids were opened for the above referenced project on November 8, 2016. Four bids were
submitted as follows (all amounts include NM GRT):

1. H.O. Construction:
a. Total Bid

- $ 582,788.37

2. Longhorn Construction Services, Inc.:
a. Total Bid - $ 584,095.63

3. Winters Construction LLC:
a. Total Bid

- $ 599,702.65

4. Desert Utility and Paving:
a. Total Bid - $ 697,532.50

A tabulation of bids is attached. The apparent low bidder is H.O. Construction

We have reviewed the documents, as follows:

• The Bid Proposal was signed by Horacio Ortiz the President of HO. Construction,
Inc.

• Lee Landscapes, Inc. is a licensed contractor in the State of New Mexico, License
No. 85027, License Classifications GAOl, GAO3, GB98, G504, GFO2, and GFO9.
We have verified this information with PSI Licensing Management.
(http://public.psiexams.com/search.jsp).

• The NM Department of Workforce Solutions listed a Department of Workforce
Solutions Registration No. of 0576220060825 for this company.

Morrow Reardon Wilkinson Miller, Ltd., 270 La Veto NE, Albuquerque, NM 87108 Phone
505.268.2266 FAX 265.9637 mrwmla.com , I

f-W6eLR e,1’



Along with the signed Bid Proposal form, H.O. Construction submitted the following:

• Bidders Qualification Statement

• Subcontractors Listing

Based on the information before us, H.O. Construction has submitted the lowest responsive,
responsible bid. We therefore recommend that, if a Contract for this work is awarded, it be
awarded to H.O. Construction. for the Base Bid total of $ 582,788.37 (including NM Gross
Receipts Tax).

Gregory A. Miller, FASLA
Morrow Reardon Wilkinson Miller, Ltd.
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Gallup Skatepark - Opinion of Probable Cost 1012712016

Bid ITEM DESCRIPTION Est UnIt UNIT PRICE EXTENDED PRICE
Item Quantity

Furnish, install, and maintain project constwction — $ 500.00 $ 500.00
I fencing, complete in place. 1 LS

Remove and dispose of existing concrete curb, $ 12.00 $ 6,768.00
2 f’.omplete. 564 IF

Remove and dispose of existing concrete slab, $ 500.00 $ 500.00
3 romplete. 1 IS

Remove and dispose of existing concrete curb and $ 15.00 $ 1,305.00
4 gutter, complete. 87 LF

Remove and dispose of existing asphalt paving, $ 0.85 $ 16,775.60
5 including sawcut edge, complete. 1 9736 SF

Remove and dispose of existing tree, including $ 500.00 $ 1,500.00
6 stump grinding, complete. 3 EA
7 Remove and dispose of shrub, complete. 8 EA $ 15.00 $ 120.00

. . . . . — $ 500.00 $ 1,000.00
Remove and dispose of light pole, including footing

8 and disconnection of electrical supply, complete. 2 EA

9 Remove and dispose of railroad track, complete. 1 $ 500.00 $ 500.00

Remove and dispose drain inlet, including capping $ 1,000.00 $ 1,000.00
10 drain line, complete. I LS
11 Remove and dispose of gravel, complete. 29909 SF $ 0.25 $ 7,477.25

Grading, including rough grading and fine grading, $ 15,000.00 $ 15,000.00
12 complete 1 LS

4” thick concrete sidewalk pavement, complete in $ 5.50 $ 3,927.00

13 place. 714 SF

14 Concrete header curb, complete in place. 345 IF 15.00 $ 5,175.00

15 3” gravel mulch, complete in place 9914 SF $ 1.50 $ 14,871.00
16 Concrete mountable curb, complete in place. 48 IF 25.00 $ 1,200.00

Parking lot striping including white stall lines, ADA $ 2,500.00 $ 2,500.00

parking stall lines, and ADA symbols, complete in
17 place. 1 LS

4 drain line including connection to existing storm $ 25.00 $ 5,550.00
18 drain line, complete in place 222 IF
19 12 area drain, complete in place. 2 EA 500.00 $ 1,000.00
20 Skatepark concrete paving, complete in place. 9015 SF 7.00 $ 63,105.00
21 Skatepark perimeter footing, complete in place. 938 LF 25.00 $ 23,450.00

Skatepark concrete transition ramp including steel 20,000.00 $ 20,000.00
22 coping, complete in place. 1 IS

23 Skatepark concrete flat tamp, complete in place. 1410 SF $ 10.00 $ 14,100.00

24 .Skatepark conctete eight stair, complete in place. 1 IS $ 3,500.00 $ 3,500.00

Skatepark concrete sloped ledge at double set $ 2,000.00 $ 2,000.00
25 including steel edge, complete in place. 1 LS

Skatepark concrete bench including steel edge, $ 3,500.00 $ 3,500.00
26 complete in place. 1 CS
27 Skatepark flat tail, complete in place. 1 IS $ 750.00 $ 750.00

Skatepark concrete turn down edge including steel $ 65.00 $ 1,690.00
28 edge, complete in place. 26 LF

Skatepark concrete retaining wall, complete in $ 120.00 $ 7,980.00
29 ilace. 66.5 LF
30 Skatepark pole jam, complete in place. 1 LS $ 750.00 $ 750.00

ADDENDUM 2
PAGE 9 of 10
OCTOBER 28, 2016



Gallup Skatepark -Opinion of Probable Cost 1012712016

Bid ITEM DESCRIPTION EL
italu Quantity

ADDENDUM 2
PAGE 10 of 10
OCTOBER 28, 2016

$ 397,724.96

jt UNIT PRICE EXTENDED PRICE

Skatepark rail at 8 stair including steel edge, — $ 1000.00 $ 1000.00

31 complete in place. 1 1.6
Skatepark hubba at 8 stair including steel edge, $ 3,000.00 $ 3,000.00

32 complete in place. 1 LS
Skatepark double set (steps) including steel edge, $ 6,000.00 $ 6,000.00

33 complete in place. I
Skatepark step up bank including steel edge, $ 2,500.00 $ 2,500.00

34 complete in place. 1 LS
$ 1,000.00 $ 1,000.00

35 Skatepark rail/curb at double set, complete in place. 1 LS
Skatepark two stair including steel edge, complete $ 1,250.00 $ 1,250.00

36 in place. 1 1.6
Skatepark outrail including concrete curb, complete $ 1,500.00 $ 1,500.00

37 in place. 1 LS
Skatepark slappy hubba including steel edge, $ 3,000.00 $ 3,000.00

38 complete in place. 1 IS
Skatepark volcano tamp including embedded $ 7,500.00 $ 7,500.00

39 boulder and steel coping, complete in place. 1 IS
Skatepark floating ¼ pipe including steel edge, $ 5,000.00 $ 5,000.00

40 complete in place. 1 IS
Skatepark bench and bank W/ curb including steel $ 2,000.00 $ 2,000.00

41 edge, complete in place. 1 IS
42 Skatepark flat down rail, complete in place. 1 IS $ 1,000.00 $ 1,000.00
43 Skatepark guard rail, complete in place. 66.5 LF $ 75.00 $ 4,987.50
44 Skatepark A-frame gap, complete in place. 1 IS $ 7,500.00 $ 7,500.00

Skatepark A-frame ledge including steel edge, $ 5,000.00 $ 5,000.00
45 complete in place. 1 IS
46 Skatepark A-frame rail, complete in place. 1 IS $ 1,000.00 $ 1,000.00

Skatepark Belmont ledge including steel edge, $ 10,000.00 $ 10,000.00
47 complete in place. 1 IS

$ 20.00 $ 1,820.00
48 -Skatepark curb at perimeter ftg., complete in place. 91 LF

49 Skatepark landscape boulder, complete in place. 27 $ 250.00 $ 6,750.00

50 Skatepark bench, complete in place. 2 EA $ 1,200.00 $ 2,400.00
Skatepark big blocks/boulder including steel edge $ 5,000.00 $ 5,000.00

51 and embedded boulder, complete in place. 1 IS
52 Skatepark target symbol, complete in place. 1 IS $ 2,500.00 $ 2,500.00
53 SurveyIng 1 IS $ 15,000.00 $ 15,000.00
54 Mobilization 1 IS $ 35,000.00 $ 35,000.00

Testing
SUBTOTAL I $ 359,201.35 I

$ 8,000.00

TOTAL I $ 367,201.35 I
Tax $ 0.083125 $ 30,523.61



SKATE BOARD PARK CONSTRUCTION PRJ
Estimated Project Budget

Line Item Description Weight
Estimated

SubTotals Comments
Amounts

PROJECT REVENUE $ 678,099.75
City General Funds $75,000.00 2016-2017 General Fund

2015-2016 PW/CE Professional
$ 14 230 75

Additional Cnstr Mngmnt Services
Services Budget ‘ LI 101-1532-474-45.30.

Cooperative Education Services Costs
City Enterprise Funds

City Bond Funds

Legislative Funding

2014 Legislation Appropriation $ 40,000.00
2015 Legislative Appropriation $ 50,000.00

— 2016 Legislative Appropriation $ 195,000.00

Fiscal Agency Costs NWNMCOG SIOH. 4.00%
OtherPublicFunding

LI 101-1025-411.44-30 $ 100,000.00
Transfer Fr 2015-2016 Sidewalk
Participation Program

PW 0927 - Storm Drng Plan $ 50,000.00 Transfer Close Out Balance
PW 1020- Hospital & College Dr $ 33,869.00 Transfer Close Out Balance

Private Sector Funding

— Councilor Kumar $ 5,000.00 — Verbal Commitment
South West Indian Foundation $ 100,000.00 Verbal Commitment

St Bonadventure Indian Mission $ 5,000.00 CM’s eMail 09/19/16 13:59.

Tiny Hawke Foundation $ 10,000.00 CM’s eMail 09/06/16 15:05.

*.....
JET EXPENDITURES

Project Planning 0.8269% $ 4,818.84 PO#080683 dtd 12/02/14

B Feasibility Study $ 4,459.00
MWRM proposal dtd 10/31/14.
For site selection.

Property Acquisition

NM Gross Receipt Tax 7.0000% $ 312.13

Cooperative Educational Services
1.0000% $ 47.71

Project Development 6.0935% $ 35,512.09 P0 #080683 dtd 12/02/14
Independent Cost Estimate

B A/E Design Proposal $ 19,548.00 MWRM proposal dtd 10/31/14.
A/E Design Changes

2 = Customer Requested Changes $ 8,853.60 MWRM proposal dtd 08/24/16.
Project Certifications

J Special Reports

B jfbIic Participation $ 4,431.00 MWRM proposal dtd 10/31/14.

] Material Submittal Review

J NM Gross Receipt Tax 7.0000% $ 2,300.22
NM Gross Receipt Tax Increase 0.3125% $ 27.67

] Cooperative Educational Services
1.0000% $ 351.60

Project Delivery 1.6597% $ 9,672.33 P0 #080683 dtd 12/02/14
Independent Cost Estimate

B LContract/Grant Administration $ 6,223.00 MWRM proposal dtd 10/31/14.
B jBid Assistance $ 2,711.40 MWRM proposal dtd 10/31/14.

Quality Assurance MWRM proposal dtd 03/15/16.
Material Testing MWRM proposal dtd 03/15/16.
NM Gross Receipt Tax 7.1875% $ 642.16
Cooperative Educational Services

1.0000% $ 95.77

Construction L100.0000%J $ 582,788.37 $538,061.97
Jse Bid ] $ 530,061.97 HO Construction Bid 11/08/6. —

4\It6,Lt )
11/16/2016 16:34



SKATE BOARD PARK CONSTRUCTION PRJ
Estimated Project Budget

Bid Additives $ 8,000.00 HO Construction Bid 11/08/16.

— NM Gross Receipt Tax 8.3125% $ 44,726.40

Cooperative Educational Services

SIOH
0.0000% $ - Competive Bid Project.

Construction changes 0.0000% $ -

1

2

— NM Gross Receipt Tax 8.3125% $ -

Cooperative Educational Services

SIOH
0.0000% $ - Competive Bid Project.

Incidental Costs 5.8183% $ 33,908.12 $ 33,908.12

— Total Estimated Costs $ 666,699.75

— Fiscal Agency Costs 1.9561% $ 285,000.00 $ 11,400.00 NWNMCOG SIOH. 4.00%

Grand Total Estimated Costs $ 678,099.75
— —

PROJECT BALANCE $ 0.00 J

123 Soft Number (Estimate)

123 Hard Number (P0 or Contract)

Indirect Costs 6.3735% $ - $ 40,330.93

= Project Planning 0.7615% $ 4,818.84 Architect/Engineer

= Project Development 5.6120% $ 35,512.09 Architect/Engineer

Direct Costs 93.6265% $ 592,460.70

=Project Delivery 1.5285% $ 9,672.33 Architect/Engineer

=jConstruction Award - 92.0980% $ 582,788.37 Construction Contractor

=LContrCton Changes $ - Construction Contractor

Total Project Costs 100.0000% $ 632,791.63

8 Incidental Costs $ 33,908.12
= Fiscal Agency Costs $ 11,400.00

$ 678,099.75 CHECKSUM

Architect/Engineer 7.9020% $ 50,003.26

Construction Contractor 92.0980% $ 582,788.37

100.0000% $ 632,791.63 CHECKSUM

11/16/2016 16:34



Discussion/Action Topic 13

Marcy Park Sidewalk Improvement Project

Stan Henderson, Public Works Director



CITY OF GALLUP

COUNCIL STAFF SUMMARY FORM

MEETING DATE: 22 November 2016

SUBJECT: Marcy Park Sidewalk Improvements Prj
DEPT. OF ORIGIN: Public Works/City Engineering
DATE SUBMITTED: 17 November2016
SUBMITTED BY: Stanley Henderson, Public Works Director

Summary: Marcy Park is part of the Debra Drive Public Housing Area, and it is maintained by
the Gallup Housing Authority (GHA). GHA has requested City assistance with cost sharing
sidewalk improvements on the Marcy Lane street frontage.

However, upon review, the park frontage (curb, gutter, and sidewalk) has substantially
deteriorated on both Debra Drive and Marcy Lane. ADA handicap ramps also require
upgrading at the adjoining street intersections.

In keeping with the City’s ADA consent decree with USDOJ, Staff recommends a joint cost
project for reconstructing the street frontage on both Marcy Lane and Debra Drive. To that
end, Staff needs City Council approval for creating a project budget within the City’s 2016-2017
budget. City Staff will be lead entity for construction.

Fiscal Impact: Reviewed B’:

FinanièDepartment

See attachment (1) for the latest project estimate. Project is currently NOT a budgeted line item within
the City’s 2017-2017 budget, and budget transfers will be required to create a budgeted project.

Staff proposes the following funding sources/transfers:

LI 202-1525-474.45.90 $20,000.00
2015-2016 Discretionary Funds
Fr Cnclr Polochak

LI 101-1025-411.44-30 $46,000.00
2016-2017 Sidewalk
Participation Prg

$20,000.00 Gallup Housing Authority

Attachments: (1) Sidewalk Program Estimate of 11/17/16

Legal Review Approved As To Fo%//J’/j’/

//,,/V4ttorney

Page 1 of2





SIDEWALK PROGRAM ESTIMATE

MARCE PARK PEDESTRIAN IMPROVEMENTS PRJ

. . . . Estimated
Line Item Description Weight I SubTotals Comments

Amounts

PROJECT REVENUE $ 86,000.00
City General Funds

LI 101-1025-411.44-30 —
- $ 20,000.00 - J916-2017 Discretionary Funds Fr Cnclr Polochak

LI 101-1025-411.44-30 $ 46,000.00 2016-2017 Sidewalk Participation Prg
City Enterprise Funds

City Bond Funds

Legislative Funding

Other Public Funding

GallupHousingAuthority $ 20,000.00

Private Sector Funding

zJ---
PROJECT EXPENDITURES

Project Planning 0.0000%

Feasibility Study

Property Acquisition

NM Gross Receipt Tax 7.1875% $ -

Cooperative Educational Services
0.0000% $ -

SIOH

Project Development 0.0000% $
Independent Cost Estimate

A/E Design Proposal

WE Design Changes

Project Certifications

Special Reports

Public Participation/Input

Material Submittal Review

NM Gross Receipt Tax 7.1875% $ -

Cooperative Educational Services
0.0000% $ -

SIOH

Project Delivery 0.0000% $
Independent Cost Estimate

Contract/Grant Administration

Bid Assistance

QA Inspections

OA Material Testing

IA Material Testing

NM Gross Receipt Tax 7.1875% $ -

Cooperative Educational Services
0 0000% $

SIOH . -

Construction 100.0000% $ 77,903.98 $71,925.20
— Base Bid $ 71,925.20

Bid Additives
T

NM Gross Receipt Tax 8.3125% $ 5,978.78

Cooperative Educational Services
0.0000% $ -

SIOH

Construction Changes 0.0000% $
L
2

NM Gross Receipt Tax 8.3125% $ -

Cooperative Educational Services
0.0000% $ -

SIOH

Incidental Costs -- 10.0000% $ 7,790.40 $ 7,790.40 ——

Total Estimated Costs 1 $ 85,694.38 —

11/17/2016 13:24



SIDEWALK PROGRAM ESTIMATE

MARCE PARK PEDESTRIAN IMPROVEMENTS PRJ

4.00%NWCOG Fiscal Agency SIOH 0.0000%

Grand Total Estimated Costs

PROJECT BALANCE

123 Soft Number (Estimate)

123 Hard Number (P0 or Contract)

,,694.38

305.62

Indirect Costs 0.0000% $ - $ -

Project Planning 0.0000% $ - Architect/Engineer
Project Development 0.0000% $ - Architect/Engineer

Direct Costs 100.0000%: $ 77,903.98
— Project Delivery 0.0000% $ - Architect/Engineer

Construction Award 100.0000% $ 77,903.98 Construction Contractor
Construction Changes $ - Construction Contractor

Total Project Costs 100.0000% $ 77,903.98
‘

— Contingency $ 7,790.40

$ 85,694.38 CHECKSUM

Professional Services 0.0000% $ -

Construction Services 100.0000% $ 77,903.98

100.0000% $ 77,903.98 CHECKSUM

11/17/2016 13:24
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DiscussionlAction Topic 14

Resolution No. R201644;
A Resolution Recinding Resolution No.2826,

Establishing a Front Footage Charge for Water & Sewer
Connections in Parts of Gallup, New Mexico

George Kozeliski, City Attorney



____

CITY OF COUNCIL STAFF SUMMARY FORM

*JGALLUP MEETING DATE: November2& 2016

SUBJECT: Resolution R2016-44, Rescinding Resolution 2826, passed by city council November11, 1975
DEPT. OF ORIGIN: City Attorney’s Office
DATE SUBMITTED: November 15, 2016
SUBMITTED BY: George W. Kozeliski, City Attorney

Summary: This is a resolution to rescind a 41 year old resolution establishing tap fees on front
footage charges for water and sewer lines. Since this resolution was passed, the state supreme court
has ruled that municipal liens are only good for four (4) years and this resolution was not part of
special assessment district which would allow it to continue longer. This coupled with the length of
time that has passed and the fact that it is believed some adjoining property owners have tapped the
line and may or may not have paid the fee support it being rescinded. This 41 year old resolution has
created a “cloud on title” of adjoining property owners and should be rescinded

Financial Impact: None

Approved: I (I
Fin4ce Department

Attachments: Resolution R2016-44

Legal Review: Drafted Resolution after questioning and discussions with Gallup TjWmpany regarding a
recent sale.

Approved As To Form:_______________________________
Attorney

Recommendation: Approval of Resolution R2016-44.

CITY CLERK’S USE ONLY
COUNCIL ACTION TAKEN

Resolution No. Continued To:
Ordinance No. Referred To:
Approved: Denied:
Other: File:

artment



RESOLUTION NO. R2016-44

A RESOLUTION RESCINDING RESOLUTION NO. 2826 ESTABLISHING A
FRONT FOOTAGE CHARGE FOR WATER & SEWER CONNECTIONS IN

PARTS OF GALLUP, NEW MEXICO

WHEREAS, the City of Gallup passed a resolution forty-one years ago on November 11, 1975
establishing a front footage charge for water and sewer lines in parts of Gallup, New Mexico;
and

WHEREAS, the resolution establishing the front footage charge liens is generally an area along

East Aztec Ave., bordered by Boardman Drive on the west and Patton Drive on the east, and,

also for property on the west end of Gallup on or near County Road No. 1; and

WHEREAS, more than forty years have passed and the water tines have aged making their

value substantially less than the value in 1975; and

WHEREAS, over the past forty years some property owners have tapped into the lines and may

or may not have paid the front footage charges; and

WHEREAS, New Mexico case law has changed regarding the length of time municipal liens are

valid, which may render the liens established under Resolution 2826 unenforceable and

ineffective; and

WHEREAS, the city council rescinding of Resolution No. 2826 may also spur economic growth

in the areas in question.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE CITY

OF GALLUP, NEW MEXICO THAT:

I. Resolution No. 2826, passed by the City Council on November 11, 1975, and

recorded in the office of the County Clerk of McKinley County on September 8, 1980

as Reception #197,148 be and the same is hereby rescinded, and henceforth is without

any force and effect.

CITY Of GALLUP

By:

___________________

Jackie McKimiey, Mayor
ATTEST:

Alfred Abeita, City Clerk

The foregoing instrument was acknowledged before me this

______

day of November, 2016,

by Jackie McKinney, Mayor, for and on behalf of CITY OF GALLUP, a municipal corporation.

Notary Public

My commission expires:



lcIIERHJ’S, a portion of those costs need to be apportioned to users of
these said lines on a front foot basis;

NOW, ThEREFORE, RE IT RESOLVED;
z

1. With respect to the water line constructed under Project Utilit’
C.) Improvements (for 1975) by the City of Gallup including all, the three
>- discrete segments of “.1” water line as shown on the plans for said project

from Station 0+00 to Station 14+10 between Valent inn Drive and floardisztn
Drive (State Road 564) along the south side of Aztec Avenue dt1iir. the
south half of Section 14, T15N, R18W, N.M.P.M., McKinley County, )sw Mexico
and within both the 1linat Eoardman Subdivision filed May 29, 1918. and

c—a lecca Land Tr’act Addition Annexation filed March 30, 1951; from Static
0+00 to Station 8+03 starting approximately 375 feet west of the center -
line intersections of J Street and Aztec Avenue and tying to the existing
water line on the south side of U.S. Highway 66 and running along the
south side of Aztec Avenue, and along the cast line of J Street wLthi.n tl:e
south-east quarter of Section 13, Ti5i, P.18W, N.M.P.M., McKinley CDtsty.
New Mexico and within the Radoseich Subdivision (Unit 1) Filed Fevuary
9, 1967; from Station 0+00 to Station l335 between Williams Street and
Patton Drive along Aztec Avenue (less that 76 feet included as ar. arrcyo
crossing) within the south half of Section 15, ‘115W, RTSW, N.M.F.0{.
McKinley County, New Mexico and within Tract A of the laud arrnexed y the
New Mexico Municipal Boundaiy Connissioa on February 28, 1969.

City Council Minutes
November 11, 1975
Page 3

nrsowrroii go. 2826

Resolution Establishing Front Foot
Charges For Water And SeWer Connections

• WIflIUAS, water and sewer lines ha’e been constructed under ProjectC Utility Improvcmcnts (for 1975) at a cost to the City of (il]up as shown
in the itemized statements attached as Ix]iibits A, 01, nd 02 and mati
hereto; and

Cost to owners for above saict line shall be 7.99/front foot w)r.r
only one side of the Street wi] 1 benefit fion said 1io and $4. Od front
foot whore either side of the street wifl benefit from said line, ad dwrc.
water lines have not been previously installed for use by proper: oie’s
(Fidiibit A).

2. With respect to the water line installed tester aforesaid project
under Change Order No. 1, the Meniure eadoss water line, as shct? on the.
amended plans of said preject from Station 0+00 to Station l44l.?6 a1n9
the north side of old U.S. Highway 66 aJ continuing from Station O1’OO
Station 7+72.03 along the east side of County Road No. 1 to the s:th Hie
of the AT SF Right-of-way within the north half of Section 27, 113W,
R1OW, N.M.P.M., McKinley County, aw sxico and within Mcntmore Idsadows
Annexation filed July 22, 1974.

Cost to owners for water line constructed under Chanie Order No.
shall be $5.97/front foot whore only one side of the street will ‘ne1it
from the line nd $2.99/front foot where either side of the Street will
benefit fros said line, and where water lines have not been prevL:istv
installed for tise by propurty owners (Exhibit 01).

3. With respect to the sewer line installed under aforesaid aroject
under Change Order Ko. 1, the Mejibnre xidows sewer linc, as shown on the
amended plans of said project from Station 00fl to Station 7+10.5 along thc
wcst side of County React No. 1 to the zonhole on th south side of the
AT F1 SF Right-of-way within the north half of Section 27, TISN, RIdW,
N.M.PJt., McKinley County, Wow Mexico and within Mcntmorc Meadows •nIexati:;
filed July 22, 1974.
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L’ost to owner for said sewer line under Change Order No. I shall be
57.47/front foot where only one side of the Street will benefit from the
line and $3.74/front foot where cither side of the street will benefit
fro:ii said line fPxhibit 112).

3. NO buddaflil I)ermLt Shall 1)0 issue for a stnictirc requiring con
nection to any of the loiter or sewer lines described herein until the -

charges specified lewe been paid in full and in no event shall any connec—
tion to such lines ho allowed without such payment.

:1diW1FD ANI) APPROVflD this 11th day of NOvPl)er, 1975

•
:- E •

Co

-.—•..

fr

ATf1ST: (SEAL)

tlW_Radose1 t’h

AODO.flD(2fl1ff FOR CORPOI1ATTON

ST.\fT! dF NEIf NJXIW

CC’IJVFV pj: McKINI.EY
) SS.

CUT OP GALLUP

By /s/ Edward Junker
Mayor

Pie foregoing instrument was aclaowlettged before me this 11th day of

November

________,

, Edward Junker
(Nmue of Officer)

_lTaçr off.1Up
tit Ic of Officer) (Name o(orporation AcIaiowlecLging)

anaifliCiPal cOrirat1On corporation of State of New Mexico, on behalf
(taif Incorporation)

o: sal:! corperatton.

OIl!Ii551Ofl expires:

Notary Public

C

City Council Ninutes
Novtr. 11, 1975
Page4
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City Council Minutes
ventber11, 1975

( Page 5

E)UIIBIT B2

Cost of sewer line in place Mentniore Hcados line, Project Utility

Improvenents (of 1975), constructed by Kent Nowlin Construction

Company, Albuquerque,. New Mexico; within the north hilf of Section

- 27, T15N, P.19W, N.M.P.Ibf., McKinley County, New Mexico and within

t%Jentmore Meadows Annexation filed July 22, 1974.

Lot 5 Mentrnore Meadows Sewer Line

Item

1 Equivalent 8” VC sewer, 6-$ feet depth 4,1l3.S0

Z 41 dia. manhole, 0-6 feet depth 660.00

3 Extra depth for manholes 12000

4 connection to existing manhole 100.00

Total Cost $4,E)3.80

C.
Cost/1.f. for sewer scryice:

cost of pipe for equivalent 8”

$7.03/ft.

Add: Engineering at 6.24% = $7.47/ft.

C.
—5—
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EX1-fIMT A

Cost of water lines in place “J” water lines, Project Utility Improve
ments (of 1975), constructed by Kent Nowlin Construction Company,
Albuquerque, New Mexico; three discrete segments, one segment within
the south half of Section 14 and within both the Thomas Boarànan Sub
division filed May 29, 1958 and Zecca Land Tract Addition Annexation
filed March 30, 1954, and two segments withi,n the south half of
Section 13, fl5N, R18W, N.M.P.M., McKinley County, New Mexico, one
within the Radosevich Subdivision (Unit 1) filed February 9, 196? and
the other within Tract A of the land annexed by the New Mexico Muiric 1.-
pal Boundary Connission on February 2, l69.

Lot 3 “J” Lines:

I tern

1 Equivalent 6” AC, CL 150 $5.00/l.f.
2 Connection to equivalent 6” line, 6

each
3 Gate valves, $ each equivalent 6”
4 fire hydrants
5 Pavement removal replacement

Cost of pipe for equivalent 6”

$30,614.15
= $7.52/ft.

Add: Engineering at 6.24 = $7.99/ft.

$20,360.00

1,800.00
1,680.00
1,950.00
4, 824 . iS

—6—

t —

city council Minutes
Novnber 11, 1975
Page 6 CD

C

Cost/l.f. for cater service:

Total Cost $50,614.15

_1 -.
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City OzuncLl. Minutes
Novetür 11, 1975
Page 8.
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DiscussionlAction Topic 15

Acceptance of a Public Utility Easement from High Desert QSRS, LLC

George Kozeliski, City Attorney



___

CITY OF

* GALLUP
COUNCIL STAFF SUMMARY FORM
MEETING DATE: November 22, 2016

SUBJECT: Acceptance of Public Utility Easement from High Desert QSRS, LLC
DEPT. OF ORIGIN: City Attorney’s Office
DATE SUBMITTED: November 16, 2016
SUBMITTED BY: George W. Kozeliski, City Attorney

Summary: This easement to place a new sewer line along the west property line of the parking lot at
the east side Taco Bell. The sewer line has collapsed and Wastewater has been pumping the sewer
for over a month. This easement will allow for a new line to replace one that has. It will provide for
service to Taco Bell and three residential properties on Aztec, which have been a problem in past
years as well. It will also allow the city to abandon the present line that runs east and north from
Taco Bell and under the gas station building to the east of Taco Bell to the Highway 66 sewer main.
This line is also old and might collapse in the future.

Financial Impact: None

Approved:
Fine Department

Attachments: Public Utility Easement from High Desert OSRS, LLC

—

Legal Review: Drafted Easement and recommends acceptance.

Approved As To Form. —

orney

CITY CLERK’S USE ONLY
COUNCIL ACTION TAKEN

47 partmenrDirector
Resolution No. Continued To:
Ordinance No. Referred To:
Approved: Denied:er Other: File:

-V

7

Recommendation: Acceptance of Public Utility Easement



PUBLIC UTILITY

EASEMENT

KNOW ALL MEN BY THESE PRESENTS:

That the undersigned: High Desert OSRS, LLC hereinafter termed the Grantor hereby grants, and conveys
unto the City of Gallup, a Municipal Corporation of the State of New Mexico, a perpetual, full and unrestricted
easement for utility purposes, in, upon, over and across the following described strips, tracts and parcels of land
located in McKinley County, New Mexico, hereinafter described as follows:

Legal Description

West 15’ of Lot 15 Block 1 I.H. Ford’s Highway 66 Addition, filed July 1, 1935. Less and except the portion of said Lot 15

previously conveyed to NM State Highway Commission in Book 17 deeds Page 440

Together with the free and unrestricted rights to the City of Gallup to place therein and there under the same
water, sewer lines and pipes, and the necessary appurtenances of such lines, and to prohibit the use of such land
and right of way for purposes which are or which may become, inconsistent with the use hereby granted.
Together with the right to enter in, upon, over and across the aforesaid lands for the purpose of construction,
operation, maintenance, repair, and removal of said utility lines.

To have and to hold the said easement and for the purposes aforesaid, to the City of Gallup, its successors and
assigns.

Dated this

____

day of October, 2016.

By

_____________________________

H DesWSRS, LLC

STATE Of NEW MEXICO )
)

COUNTY Of McKinley )

The foregoing instrument was acowledged before me this day of October, 2016, by High Desert
QSRS, LLC

(7t.oLSEAL1

My Comm. Expes

_______

My Commission Expires:

___________________

Comes now the CITY OF GALLUP, NEW MEXICO, a New Mexico Municipal Corporation, and hereby accepts the

above Public Utility Easement this day of , 2016.

CITY OF GALLUP

By

____________________

Jackie McKinney, Mayor
ATTEST:

Alfred Abeita, City Clerk
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